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In the Matter of the Accusation of’ 3 DRE No. H-40892 LA
SCOTT JAMES WEIDENHAMMER, ; OAH No. 2018020306
Respondent. ;
DECISION

The Proposed Decision dated April 8, 2019, of the Administrative Law Judge of the
Office of Administrative Hearings, is hereby adopted as the Decision of the Real Estate Commissioner
in the above-entitled matter.
The accusation herein filed on February 14, 2018, against SCOTT JAMES
WEIDENHAMMER, is DISMISSED.
| AUG 14 2019

This Decision shall become effective at 12 o'clock noon on

ITIS SO ORDERED _.JTuly 2.5, 209

ACTING REAL ESTATE COMMISSIONER

=
DANIEL SAN%




BEFORE THE
DEPARTMENT OF REAL ESTATE!
STATE OF CALIFORNIA

In the Matter of the Accusation of?:

, Case No. H-40892 LA
LANCE RICHARD HALL; '

OAH No. 2018020306
AMERICO MORTGAGE CORPORATION;

and

SCOTT JAMES WEIDENHAMMER,
designated officer of Amerivo Mortgage
Corporation, '

Respondents.

PROPOSED DECISION

Cindy F. Forman, Administrative Lawe Judge, Office of Administrative Hearings
(OAH), heard this matter on February 4, 2019, in Los Angeles, California.

Julie L. To, Real Estate Counsel, represented Mavia Suarez (complainant), a
Supervising Special Investigator of the Stafe of California.

Respondent Scott James Weidenhammer (r esp@ndem) was not present and not
represented at the hearing.>

! The Bureau of Real Estate became the Department of Real Estate (Department) on
July 1, 2018.

2 Respondents Americo Mortgagc, Corporation (Americo) and Lance Richard Hall are
no longer parties to this proceeding. The Departiment revoked Americo’s real estate broker
license and accompanying license rights on May 14, 2018, pursuant to d Default Order
entered on Mareh 14, 2018. Lance Richard Hall executed a Stipulation and Agreement
resolving the charges in the Second Amended Accusation; as of the date of the administrative

heating, the Stipulation and Agreement was pending for approval before the Comlmssxonm
of the Department.




At the administrative hearing, complainant submitted documentary evxdeﬁce- no

testimony was offered. The record was closed and the matter was deemed submmitted on
Feb1 uary 4, 2019,

On February 15, 2019, on her own motion, the Administrative Law Judge ordered the
record in the matter to be u,opened until March 12, 2019, for the submission of additional
evidence to support the allegations in the Second Amended Accusation, and for briefing by
complainant. Complainant timely filed a Post-Hearing Brief, marked for identification only
as Exhibit 17, but did not file any new evidence.® In her Post-Heating Brief, complainant
withdrew the allegations contained in paragraph 41 of the Second Amended Accusation,
which charge respondent with violating Business and Professions Code sections 10176,
subdivision (i), and 10177, subdivision (3). (Ex. 17, p. 4, lines 13-14.)

The record was closed and the matter deemed submitted on March 12, 2019.

The Second Amended Aceysation seeks to discipline respondent’s real estate broker
license based on- hlS alleged vi@lalmns of Business and Professions Code (Code) section
10137 (unlawfu! payment of campensam@u) in connection with payments allegedly made to
respondent Lance Richard Hall, and:sections 10176, subdivision (1), and 10177, subdivision
(j) (engaging in conduct constibuting fraud or dishonest dealing) in connection with the sale
and transfer of certain residential preperty. Complainant subsequently withdrew the
allegations specifically chatging violations of Code sections 10176, subdivision (i), and
10177, subdivision (j); although complainant did net withdeaw generai allegations that
respondent engaged in fraudulent or dishenest dealing. Complainant relied solely on
respondent’s deposition testimony 1n a civil proceeding and certain transactional documents
to prove the allegations in the 8econd Amended Acousation. Complainant’s evidence was
insufficient to establisli-clearly and convineingly that respondent viclated Code section
10137 or engaged in fraud o dishonest dealing.

PRELIMINARY MATTERS

At the hearing, complainant requested that respondent’s testimony in a deposition
taken in the case of Belden v. Hall, case number 30-2016-00868 146-CU-PN-CIC (Sup. Ct.
Orange County) (Relden) be admitted into evidence as Exhibit 10. The Administrative Law
Judge reserved ruling on complainant’s request.

3 Complainant attached a copy of the Deed in Lieu of Foreclosure to the Post-Hearing
Brief as Exhibit 17; however, the document had already been admitted into evidence as
Exhibit 14 at the administrative hearing.



Respondent was deposed on November 11, 2016, and January 24, 2017, and the
transcripts of those proceedings along with exhibits are coptained in two volumes, marked as
Exhibit 10 at the hearing. Each volume is signed by the court reporter who heard and .
transcribed the testimony, and the coutt reporters attested that their transcnptions were true
and accurate, Respondent was not a party to the Belden litigation, and he was not
represented by counsel at his deposition. He did not sign any declarations attesting to the
aceuracy of his testimony or submit any errata sheets, (Ex. 17, p. 11.) Nonetheless,
respondent’s statements durmg his deposition constitute party admissions because they have
sufficient indicia of reliability in light of the court reporters’ declarations. (Evid. Code, §

- 1220; Code Civ. Proc., § 2025.620; Gov. Code, § 11513, subd. (b).) Accordingly,
complainant’s request to admit-the two deposition transcripts into evidence as Exhibit 10 is

_granted.*
FACTUAL FINDINGS

Jurisdiction

L. Complainant filed the Second Amended Accusation in her officlal capacity on
_February 14, 2018, seeking d linary action against respondent’s real estate licenses and
license rights under the Real Bstate Law.

2. On February 14,.2018, complainant served respondent with the Second
Amended Accusation, Statement to Respondent, Notice of Defense, and-copies of discovery
provisions of the Administrative Procedure Act, by regular United States (1.S.) mall and by
certified mail at his then address of tecord at 25 Pacifica, Irvine, California (the Irvine’
address),

3. On March 6, 2018, respondent served a Notice of Defense, requestmg a
hearing. In the Notice of’ Defanse, respondent lists his mailing address as the Irvine address.

4, On March 13, 2018 -complainant setved respondent, by U.S, mail at the Irvine
address, with the Amended Notice of Heating-on Acousation, which noted a hearing date of
July 31,2018, at OAH offices in Los Angeles. On September 10, 2018, complainant served
respondent, by U.S. mail at the Jrving address, with a Notice of Continued Hearing on
Accusation (Notice of Continued Heatlng), which neted a new hearing date. of February 4,
2019, at OAH offices in Los Angeles. The Notice of Continued Hearing was returned to
complainant by the U.8. Post Office-as undeliverable; affixed to the returned envelope was a

4 The two volumes of depesttion transcripts may not reflect the entirety of
respondent’s deposition testimony: Page 296 of Volume II of respondent’s deposition
testimony suggests that the attorneys for the parties and respondent contemplated at least an,
additional day of deposition testimony. (Ex. 10, Vol I, p. 296.) Complainant’s Post-
Hearing Brief indicates that the Depactment does not possess any additional transcripts of
respondent’s deposition testimony, but does not state whether such transcripts exist. (Ex. 17,
pp- 12—13.)
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label identifying a forwarding addvess for respondent at 23101 Lake Center Drive, Suite 320,
Lake Forest, California 92630-6819 (Lake Forest address). Complatnant then served

respondent with the Notice of Lontinued Hearing by U.8. mail at the Lake Forest address on
September 28, 2018,

5. Respondent failed to appear at the February 4, 2019 hearing at the OAH Los
Angeles offices, and he was not otherwise represented. Compliance with Government Code
sections 11504 and 11509 having been established, this matter proceeded as a default against
respondent pursuant to Government Codg section 11520.

Background

0. Respondent obtained a California real estate salesperson license on February
10, 1990. O May 6, 2006, respondent obtained Catifornia real estate broker license number
01064218 (REB license). Respondent also obtained a National Mortgage Loan Originator’s
endorsement on Decenber 28, 2010, (Exhibit 2.) Respondent’s REB license expired on
December 16, 2018, and, as of the heating date; had net been renewed.” While licensed,
respondent was in the busmess of buying, wlaabxhnating, and Qipping residential real estate.
(Ex. 10, Vol. I, p. 19.) Respondﬁmt bas no liistery of prior lwense discipline.

7. Respondent was.the owner and designated officer of record of respondent
Americo from September 8, 2006, until September 7, 2018. (Ex. 10, Vol I, p. 213.) ~
Ametico was a mottgage brokerage and held a California corporate real estate broker license
from September 8, 2006, until Nay 14, 2018 when its license was revoked.

8. Respondent also setved. as the Chlef Executive Officer, Clnef Fmanclal
Officer, and designated agent for process for Silver Rock Advisors, Inc. (Silver Rock), a
California real estate advisory ,Eirm Sitver Rock was an active corporation as of March 23,
2017. (Bx.7.)

9. Op. July 29, 2043, respondent Lance Richard Hall (Hall), a California rea}
estate salesperson acting under a restricted license, entered into an Independent Contractor
Agreement with the Realty One’ (h@up (ROG), a real estate broker. The contract
acknowledged the agency relationship between Hall and ROG and made clear that ROG was
{the broker and iransaction prineipal in any real estate transaction in which Hall participated.
(Fx. 6.) By associating his real estate salesperson license with ROG, ROG became Hall’s
employing real estate broker of revord, under which Hall was llcensed to engage in certain
real estate acls pursuant te Califoulla real estate law.

10,  The Second Amended Accusation charges respondent with violations of Code
sections 10137 (unlawful employment or payment of compensation) in connection with

5 Notwithstanding the expiration of respondent’s REB license, respondent retains the

right to renew his license for two yeats pursuant to Code section 10201. Accordingly, the
Department retains jurisdiction-over respondent pursuant to Code section 10163,
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- alleged unlawful payments he made to Hall, and 10176, subdivision (i), and 10177,
subdivision (j) (engaging in conduct constituting fraud or dishonest dealing) in connection
with the sale and transfer of a résidential property. In the Post-Hearing Brief, complainant
withdraws the allegations contained in paragraph 41 of the Second Amended Accusation,
which charge respondent with violating Code sections 10176, subdivision (i), and 10177,
subdivision (§). (Bx. 17,p. 4, lines 13 ~ 14.) However, complainant has not withdrawn her
general allegation that respondent engaged in fraudulent or dishonest dealing. (Second
Amended Accusation, 9 40.)

Respondent’s Alleged Misconduct
THE NEVADA TRANSACFION

11.  On Nevember 28, 2013, respondent, as-Chief Executive Officer of Silver
Rock, and Hall executed ain o C'mmaetm Agreement (Novada Agreement), The
Nevada Agteement provige {d “recelve-any brokerage fee or commission
eamed and reee«wad during he Nevada] Agteement resulting from [Hall’s)
smtlens by or on behalf of* [Sllver Rock], net of fees

f01 th tharem (Ex 8 )'T-.L ¢.60
commissions earmed for the acgu
propetty and 30 petcent. of all:

property. (Ibid.) The Nevada
offered no evidence as to ROC

pm_.,'ts earned fmm the. ﬁnal sale of the Las Vegas
isenient makes no-mention of ROG, and complainant
’s knowledge of the existence or terms of the agreement.

12, Within a-month-afier signing the Nevada agreement, Americo opened esCrow
to purchase the Nevada propesty, based on Hall’s recommendation. Hall represented the
seller in the transaction; Americo was 1?epbesemed by a separate Nevada real estate agent.
(Ex. 10, Vol. I, pp. 19, 28; Vol. I, p. 133.) The putchase was financed in part by the sefler.
(fd., Vol. I, p. 33.) Theteisno evidence as to wheﬁhex the seller was a California resident at

the time of the sale.

13.  Respondent testified be paid a commission directly to Hall, a portion of which
was paid through escrow and the remainder by a note payable at the close of escrow when
the seller had been repaid. {(Bx. 10, Vol. 1, pp. 28-29.) Respondent acknowledged that the
commission was not a typical real estate commission; the commission was paid because Hall
had represented the seller, located the property, and pegotiated financing. (Zd., Vol.1, pp. 31-
34.) Respondent was unable to recall the amount of hils payment to Hall. (Jd., Vol.1,p.27.)
According to respondent, he made no other payments to Hall in connection with the Nevada
property because there wete never any profits assooiated with the property. and the property
ultimately went into foreclosure. ({d., Vol. 1, pp. 26, 34.) As of January 24, 2017,

- respondent’s second day depesition of testimony, the Nevada propm ty remained in
foreclosure. (fd., Vol.1I, p. 137.)
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14, According to respondent’s deposition testimony, the Nevada purchase
“started” in December 2013, and closed in February 2014. (Bx. 10, Vol, I, p. 133.)
Respondent futther testified that-a portion of Hall’s commissions was “paid up front,”
presumably upon the.opening of escrow in December 2013, and the remainder when the
respondent paid off the sellet’s loan, which respondent stated was either within one year or at

-an unspecified trigger point. (Id., Vol. 1, pp. 29, 32.)

15, Complainant offered no evidence documenting any commission payment or
any other payments by respondent to Hall in connection with the Nevada property. At his
deposition, respondent was not asked about the exact timing or nature of his payments to
Hall respecting the Nevada property. As a result, the exact nature and dates of such
payments are absent from the evidentiary record.

THE LAGUNA BEACH TRANSACTIONS

16.  Semetime in September of 2014, Hall informed respondent about three
residential propettios that wee: eln Laguna Beach, California, referred to herein as
Seaview, Thalia, and Seacliff. Respondent expressed interest in purchasing the three
properties to remodel and then sell for a profit. The sale of Seaview included plans for
remodeling.

17, InSeptember 2014, respondent purchased the Thalia and Seacliff properties to
remodel and sall. The purehase of pach property closed in October 2014. (Ex. 10, Vol. 1, pp.
35-36; Vol. I, pp. 133-134.) Bl represented respondent and earned commissions on the
purchases. Complainant offéted no evidence regavding the payee, nature, or amount of the
commissions. Complainant alse fafied to offer any evidence documenting any other payment
made by respondent or Americo to Hall in connection with these purchases.

18.  On September:26, 2014, Americo purchased Seaview for $1.3 million. (Bx.

10, Vol. 1, p. 149.) The deed roflecting the purchase was recorded o October 8, 2014. Hall
represented Adnetico in the purchase of'Seaview. Complainant did not offer the purchase or
escrow documents into evidence; it is therefore not known whether ROG was identified or
paid as the broker for the purchase. According to 1esponda;1t’s deposition testimony, he paid

Hall a commission through escrow o behalf of Americo. (Id., Vol.1; p. 74.) Respondent,
however, was not questioned asto whether suoh payment was made to Hall directly or to
ROG, or whether respondent or Ametieo made any other payments to Hall.

19.  Soon after the pumhase of Seaview, Americo obtained loans totaling
$1,756,250 from five lenders that were secured by respondent’s interest in Seaview and
potenlial profits from its e‘{paoted sale.

. A.  Three oi the loans were recorded as Deeds of Trust and Assignment of
Rents (DTARS) a $1,031,250 loan from Anchor Loans, Inc. (Anchor Loans) on October 8,
2014; a $350,000 loan from Financial Lifestyle Strategies Defined Benefit Plan (Financial



Lifestyle) on October 9, 2014; and a $125,000 loan from Advantage Equmes on October 15,
2014. (Ex. 10, Vol. 1, p. 79, 80; Ex. 11.)

B.  Respondent also obtained two loans totaling $250,000 from ABD, LLC
and the Giovinazzo Family Real Estate Investments, LLC (collectively, Giovinazzo Loans or
Giovinazzo Lenders), which were teflected in two documents, each entitled “Deed of Trust,
Assignment of Rents and Leases, Security Agrecment And Fixiure Filing” and dated October
7,2014 (Deed of Trust). (Bx. 10, Vol. I, Dep. Exs. 21, 228.) The two Deeds of Trust
created first priority liens on Seaview. (ld, Vol. IL, Dep. Ex. 21, p. 3; Dep. Ex. 22, p. 3.)
According to respondent, the proceeds for these two loans wete not used for the construction
at Seaview; rather, they were used for Ametico’s general administrative costs as well as for
remodeling Thalia and Seachiff. (J&., Vol. 11, p. 281.) Respondent’s.deposition testimony
regatding the 1eeot?dung of these two Derds of Trust-was inconsistent; he first testified he did
not know if the Deeds-of Teust hiad bpon recopded (Id., Vol. II, p. 156), but he later testified
the deeds were recorded at “sofme time” but he could not recall when. (fd., Vol. II, p. 158.)
Reéspondent fupther testifiod vhad expected that the note holders would have recorded
the Deeds of Trust. (/d., Vol. 284.) Comiplainant offered no evidence to support the

assertion in the Posi-Hearing Bt*i‘ef that the Deeds of Trust for the Giovinazzo Loans were
not recorded. (Bx. 17,p. 9.}

C. None of the documentation for the five loans, other than the Deeds of

Trust and DTARs secuting the loans, was made a past of the evidentiary record. As a result,

the terms of the loans, including respondent’s repayment obligations and the timing of such
. obligations, are not known.

20.  On Qotober 14, 2014, after Americo’s purchase of Seaview and its secuting of
financing, Hall.and respondent executed an amendment to the Nevada Agreement
(Amendment). (Ex. 9.) The Amendment makes clear it applies to all real estate transactions
involving respendent-and any of his companies, ineluding Silver Rock and Ametico. The
Amendment provides that Fiall-will represent respondent in tlie purchase and re-sale of the
three Laguna Beach properties, iin ling Seaview. As compensation for ﬁndmg the
properties and- mpwsenmng respondent in the buy and sell transactions, Hall, in addition to
his regular commission, would eamn 30 percent of the net profits upon the sale of each of the
properties. Hall also agreed to.shate with respondent 30 percent of the buy-side and supply-
side commissions Hall received when respondent or any of his entities purchased ot sold the
properties. According to the Amendment, Hall would veceive the exclustve listing for eaclx
of the properties for 30 days after purchase in order to procure a flip buyer before respondent
began remodeling. If Hall could not locate a flip buyer, the propesty would be delisted and
removed from the matket to allow time for remodeling. After completion of the remodel,
Hall would receive the exclusive listing agreement for each property at five percent

¢ The exhibits aocompamyiug and made a part of respondent’s deposition transcripts
are considered evidence in this proceeding if they were authenticated by respondent at his

deposition. Respendent authenticated the Deeds of Trust f01 the Giovinazzo Loans. (Ex. 10,
- Vol. IL, pp. 155-157.) .




- commission (four percent for Seacliff) for a period of 90 days with the possibility of time
extensions. In addition, Hall would contribute “in raising capital dollars for the remodel of
these acquired properties and contribute in the remode] efforts, as part of his participation in
the net profits from the sale of these homes.” Complainant did not offer any evidence
regatding ROG’s knowledge of the Amendment.

21, On October 20, 2014, Americo and ROG executed a residential listing
agreement (RLA) for Seaview giving ROG the exclusive right to sell Seaview and listing a
sales price of $1,550,000 for the property. Respondent signed the RLA on behalf of
Americo, and Hall signed as the agent for ROG. The RLA provides that ROG’s commission
for the sale of Seaview is 5 pewem (Ex. 12.) The 8eller’s Advisory accompanying the RLA
provides that the seller “must affirmatively disclose to the buyer, in writing, any and all
known facts that mategially affect thie value or desirability” of the property being sold,
“whether ot not asked about such-mattets by the buyer, any broker, or anyone else.” (Bx. 12,
p. 6.) There is no evidence in the record whether Hall or ROG was aware of any

encumbtanees on the Seaview property at the time the RLA was signed,

22,  Atsome point after execution of the RLA, Hverest Bserow, the esorow agent
retained by Hall-and ROG in connection with the sale of Seaview, requested tiile insurance
for Seaview. In response, Ticor Title prepared a Prefiminary Report, with an effective date
of December 11, 2014, identifyying certain encumbrances on the property as exceptions o
coverage. (Bx. 13.) Specifically, the Preliminary Report identifies the DTARs recorded by
Anchor Loaps, Financial Lifestyle, and Advantage Equities as encumbrances on the Seaview
property, but the Preliminacy Repeort does not include the Deeds of Trust reflecting the
Giovinazzo Loans. The Preliminaty Report notes that exceptions to coverage will also
include ynrecorded loans, and indicats that before providing coverage, the company
requires the seller to certify before the:close of escrow that there are no other unrecorded
encumbrances against the property. Respondent testified he did not recall having any
discussions with Hall about the Preliminary Rep@rt (Bx. 10, Vol. I, p. 95.)

23.  On December 23, 2014, respondent on behalf of Amermo accepte‘d a request to
purchase and to remodel the Seaview property for $1,850,000. The putrchase price exceeded
the amount of the liens against the property by $93,750. (Ex. 10, Vol. 1, p. 102, Dep. Ex.

13.) Hall represented both the buyers. (Seavww Buyers) and Americo in the transaction;
respondent did not act as a broker or agent in the sale. (Jd., Vol. I, p. 105.) According to his
testimony, respondent paid commissions on the sale to Hall, although the Request to
Purchase Agreement (Seaview Purchase Agteement) 7 lists ROG as both the listing agent and

7 The Post-Hearing Brief states a copy of the Seaview Purchase Agreement was not
offered into evidence at the administrative heating because the Seaview Buyers, who had
included the Seaview Purchase Agreement as part of their consumer complaint package to
the Deparliment, had withdrawn their complaiot package before the hearing. (Ex. 17,p. 8.)
However, a copy of the Seaview Purchase Agreement was made an exhibit to respondent’s
depOSItlon, and respondent authenticated the document. (Ex. 10, Vol. 1, p. 102.)




- selling agent. (Jd., Vol. I, Ex. 13; p. 76.) No documentation was provided reflecting the
dates, amounts, or any other details regarding these cominission payments.

24, According to the Seaview Purchase Agreement, close of escrow was to occur
on completion of Americo’s remodel of Seaview, which was contemplated to be in 90 days.
The Seaview Purchase Agreement also requires the seller to provide the buyers a Preliminary
Report identifying encumbrances on the property and to disclose to the buyers “all matters
known to Seller affecting title, whether of record or not within seven days after acceptance of
the offer.” (Ex. 10, Vol. I, Ex. 13.) Under the Secaview Purchase Agreement, failure to
provide such information constitutes grounds for cancellation.

25. Inthe Aetdendum acc@mpanymg the Saa.vzew Purchase Agreement, the
Seaview Buyers aeknow\ladge‘ that Seaview is still under construction and that the remodel of
the property has yet to be completed. Fhe Addendum further provides that respondent will
reduce the Seaview sales price by $25,000 if the Seaview Buyers pay $400,000, on a noo-
refundable basis, within 30 days of acoeptance of the offer. The $400,000 would consist of
release of the $100;000 th iew Buyers bad already paidin escrow with the Thalia
purchase (the purehase of which was cancelled) plus another $300,000. The Addendum
indicates that the $100,000.payment would apply to the purcbase price; the Addendum is
silent as to whether the $300,4 ngnt would apply to the purchase price. The
Addendum also makes olear thiat the final closing date is flexible and is contingent on
completion of the remodel- so-the. buye,l’s will be able to secure financing for the purchase.

26.  Respondent did not inform thie Seaview Buyers, and he had no recall as to
whether he had informed Hall, about:the Giovitazgo Loans. (Ex. 10, Vol. I, p. 99; Vol. II, p.
281.) Howevet, responident. testified that it-was his understanding that Hall knew about the
Giovinazzo Loans. (Ex. 10, Viel. 1, p-99; Vol. H, pp. 158; 281.) There is no evidence that
either Hall or the Seaview Buryors tequested any information regarding any encumbrances on

. the Seaview property or whether the Preliminary Repmt was ever shared with the Seaview
Buyers. .

27. The Seaview Buyors wir ed $325,000 to Americo in late January and February
of 2015 for wmodeling costs, (Hx. 10, Vol. 1, p. 120; Vol. X, pp. 169-170.) The payments
were made outside of ¢serow; however it was respondent’s expectation that the funds were
considered part of the Seaview Buyers’ down payment.and would apply te the purchase
price. (Id., Vol. I, p. 268.) There is no allegation or any evidence that respondent or
Ametico misused the wired funds, In addition, no evidence was offered to support paragraph
25 of the Second Amended Ac;cau.sa&i;@:t:l that the payments were made at respondent’s request.
The Second Amended Acousation cites to the Seaview Buyers’ complaint in the Beldin
litigation to support the allegation; allegations contained in a pleading, however, do not
constitute evidenoe. (See Cassagy v. Morgan, Lewis & Bockius LLP (2006) 145 Cal.App.4th
220, 241, as modified (Dec. 21, 2006) [“allegations in a complaint do not . . . constitute.
ev1dence of the truth of the allegations made therein™].) In addition, the allegation is

contradicted by respondent’s dfspositxon testimony that he did not have any communications
with the Seaview Buyers either prior or subsequent to the opening of escrow for Seaview,
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according to respondent’s testimony, all communications between respondent and the

Seaview Buyers, including the request for payments from the Seaview Buyers were handled
by Hall. (Ex. 10, Vol. I, p. 90; Vol. I, pp. 171, 257.)

28. By the summer of 2015, the costs of remodeling Seaview were mote than
twice respondent’s initial prejections, and respondent concluded that Americo would have to
invest-morc money than it had to close escrow. (Ex. 10, Vol. I, p. 56; Vol. I, pp. 161-162.)
Respondent testified that even though Americo had met its payment obllgatlons under the
Giovinazzo Loans, the Giovinazzo Lendérs recognized that Americo lacked adequate funds
to complete the Seaview construction and indicated they wanted to ¢all in the Giovinazzo
Loans. (Id., Vol.IL, p. 287.) Ametico did net have sufficient funds to repay the Giovinazzo

Loans because it was already iin foreclosute proceedings for the Thalia and Seacllff
p1opert1es (Id., Vol 31, p. 284.)

29.

. Respondemt te,s d}iad that he resisted the Giovinazzo Lenders’ efforts to
E ew-that foveclosure would put Americo in breach of his

iew Buyers. (Ex. 10., Vol. IL, p. 279.) According to
e hehad no. other option except foreclosure in light
, Vol. H, pp. 280-281; 288.) Rather than go through
8, -wl_i;iﬁ_li:rggpem@@mt believed would stop the
; eint.-agreed-10 expedite foreclosure. Based on the
Giovinazzo Lenders’ stated 510 woik withthe Seaview buyers to ensure completion
of the project and to.not i ruotion, Ametico consequently executed a Deed in
Lieu of Foreelosure on July 17, 2015, to-the Gievinazze Lenders. (Xd., Vol. 11, pp. 280, 288-
289; Bx. 14.) Respondent tes ﬁa@l.he did not tell the buyers about the transfer, but he told
Hall about the transfer immediately after it ogourred. (Id., Vol. II, pp. 288-289.)

1espaudent he wlti
of the Giovinazzo Len
lengthy and costly foit
Seaview remodsling inde

30.  Escrow never.closed on Ametieo’s sale of Seaview to the Seaview Buyers
because-of the fransfer. Asa no final Tiffe Repott was ever issued reflecting the
encumbrances o the:property. R dent testified the final Title Report would have
reflected the Giovinazzo Loans because he expected that the Deeds of Trust securing those
. loans would have.boen recorded by.that time. (E‘c 10, Vol. H, p. 284.)

31, Complainautoffered ne evidence of any payments other than commissions
that were made by respondent-or Americo to Hall in connection with the Laguna Beach
properties. There was no-evidenoe that respondent paid Hall any prefit participation
payments with respect {o sale of any of the three Laguna Beach properties. Respondent
testified he did not earn any pr@ﬁﬁs with tespect fo the three properties, and as of January 24,
2017, respondent’s second day of deposition, the three Laguna Beach propetties mmamed in
foreclosure. (Bx. 10, Vol. I, p. 138)

32.  Complainant offered no evidence that respondent’s alleged failure to disclose
the Giovinazzi Loans to Hall ot to the Seaview Buyers somehow induced the Seaview

Buyers to purchase the Seaview propetty ot to pay respondent $400,000 after escrow had
opened. Nor did complainant offer evidence that the Seaview Buyers were in any way

10
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harmed by respondent’s actions. - Complainant’s allegation that the Seaview Buyers were
forced to pay $100,000 for a quitelaim deed for the property, with encumbrances, as a result
of respondent’s transfer of the Seaview property is likewise unsupported by’ any evidence

- adduced af the hearing. (Second Amended Accusation, § 30.)

Costs

33, The Department incurred $8,533.60 in investigative costs and $1,699.90 in
enforcement costs in connection with this matter, a total of $10,233.50. At hearing,
complainant asserted that one third of the total costs, $3,411.17, are allocable to respondent.
The costs incurred are 1e'lsonable

LEGAL CONCLUSIONS

I.  Complainant-beags:the-burden-of proving that the allegations in the Second
Amended Acousation are teme, (Bvid. Code, § 115.) ‘The standard of proofin an
administrative actien geeki ypend or revoke 4 real estate lioense is clear and
convineing evidence. (The Gi Co., Inc. v. Dept of Real Estate (2011) 194 Cal.App.4ih
1494, 1505.) Cleoat and convi evidenoe requires a findmg of high probability, or
evidence so clear as to leave no antial doubt; it requires sufficiently strong evidence to
command the unhesitating assont of every reasonable mind. (Katie V. v. Superior Court
(2005) 130 Cal. App4th 586, 594.) .

2. Puesuant to Codo-section 10101, an aceusation by the Department “shall be
filed inot. later than three years from the occutrence of the alleged grounds for disciplinary
action unless the acts or: omissions with which the licensee is chatged involves fraud,
misteptesentation ot a false prommise in wiich case the acousation shall be filed within one
year after the date of dlSOOV@Iy by: the: aggrieved party of the frand, mistepr esontation or false
promise or within three years.after the eccurtence thereof, whichever is later, oxcept that in
no case shall an aceusation be £} ter than 10 yeats from the ocourrence of the alloged
grounds for diseiplinaty action.” Singe the Second Amended Accusation in this case was
filed on Februaty 14, 2018, the statute-operates to preclude non-fraud related grounds for
dxsuplinary action that ocoured prier to Februaty 14, 2015.3

3. A California corporate real estate broker operates “onty through and because
of” the license of its designated officer.” (dmvest Morigage Corp. v. 4ntt (1997) 58
- Cal. App.4th 1239, 11243.) “The designated officer/broker, not the cotporate entity itself, is
* charged with the responsibility to assure corporate compliance with the real estate law.”
Norman v. Dep’t. of Real Estate (1979).93 Cal.App.3d 768, 776-77 [“Such a real estate
broker must reasonably be charged with responsibility for the corporate compliance with the
Real Estate Law, for otherwise with no such fixed responsibility, the statutory purpose would

8 The Second Amended Accusation was the first pleading to name respondent in the
actionn. '
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be frustrated.” (internal citation om tted) ) Accordingly, as the designated officer of record
for Americo, and at all refevant times its only employee, respondent is responsible for the
Ametico’s compliance with the Real Estate Law. (Factual Finding 7. )

Alleged Violation of Section 10137

4, The Second Amended Accusation alleges that respondent violated Code
section 10137 because he, either directly or on behalf of Americo, paid unlawful
compensation to Hall for certain real estate licensed activities while Hall was employed by or -
acting as the agent of ROG. (Second Amended Accusation, § 36.) Specifically, complainant
charges that “the issuance of compensation [for the performance of licensed activities] by
[respondent] and the receipt of such compensation by Hall are in violation of Code section
10137.” (Ibid)) The Second A Accusation dees not specify the nature, date, or
amouunts of the allegedly unlawifisl payments, but rests selely on the Nevada Agreement and
the Amendment, along with respy I’s depasition testimony to support the charge. As set
forth in Factual Fmdmgs 11 througly 18, 20-through 21, 23, and 31, and Legal Conclusions 5
through 9, infra, complainanthas not.established by clear and convincing evidence that
1espond@nt violated Code soction 10137 by malking: payments under either the Nevada
Agreement or the Amendment,

5. Code Section 101 3'7 provides as follows:

It is unlawful for-any licensed real estate broker to employ or
coimpensate, ditectly or indirectly, any person for performing
any of the aots within the scope of this chapter who is nota
licensed real estate.b olger, ot a real estate salesperson licensed
under the broker employing or compensating him or her, or to
emplo;y or compensate, direetly or um;lirectly, any licensee for
engaging in any activity for which a mortgage loan originator
- license endotsement is required, if that licensee does not hold a
mortgage loan etiginator liconse endetsement; provided ,
however, thiat a lioensed:real estate broker may pay a
commission to abroker of another state. No real estate
salesperson shall be employed by or accept compensation for
activity required a real estate license from any person other than
the broker under whom he or she is at the time licensed. It is
unlawful for any licensed real estate salesperson to pay any
‘compensation for performing any of thie acts within the scope of
this chapter to any real estate licensee except through the broker
under whom he or she is at the time licensed. For a violation of
any of the provisiens of this section, the commissioner may
temporarily suspend or permanently revoke the license of the
real estate licensee, in accordance w1th the provision of this part
relating to hearings.

r
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6. Code section 10131 provides that a California real estate license is required
when selling or buying real estate, offeting to buy or sell real estate, soliciting prospective
sellers or buyers of real estate, negoliating the purchase and sale of real estate, Soliciting
financing, and negotiating loans in the State of California.

7. As a preliminary matter, entry into an agreement to pay compensation to a real
estate salesperson working under another broker is not sufficient by itself to constitute a
violation of Code section 10137. Under the express language of the statute, an individual is
barred from compensating a real estate sales agent for real estate activities, not contracting
with him or her to make a payment for such activities. In addition, the mere existonce of the
Nevada Agreement or the Amendment does not prove that any unlawful payments were in
fact made,

NEVADA AGREEMENT

8.  Respondent’s admission that he paid Hall commissions pursuant to the Nevada
Agreement is not sufficiont to establish a violation of Code -section 10137 on several
grounds. First, complainant has not demenstrated the Department has jurisdiction over
payments made witl 'peot;to al estaie activities conducted in Nevada relating to a

Nevada property. Second, ¢ ainant has failed to establish that any payments made by
respondent (or Americo) to Hall in copnection with the Nevada property occurred after
February 14, 2015, three years before the filing of the Second Amended Aceusation. (Code,
§ 10101.) As set forth-in Faotual Finding 14; Americo acquired the Nevada property in
December 2013, and closed on:the sale in February 2014. Respondent further testified that
he paid Hall a commission for locating, and assisting with the financing of, the property in
part at the outset, and then the remainder at.an ungpecified later date. Complainant offered
no evidence to establlslu that the seoond payment ocpurred after February 14, 2015, Nor did
complainant establish that respondent made any additional payments to Hall in connection
with the property; as the property was placed in foreclosure and never re-sold, no profit
participation paymenls wore ever made. Thys, while respondent’s payments to Hall in
connection with the Nevada propetty appear to impermissible under California law, the
evidence was insufficient to @st ‘llsh a violation of C@de section 10137.

AMENDMENT — LAGUNA BEACH TRANSACTIONS

9. Respondent’s alleged payments pursuant to the Amendment are likewise
insufficient to establish a Code section 10137 violation. Respondent’s admissions in his
deposition testimony that e paid Hall commissions in connection with the purchase and sale
of Seaview, as well as with the purchase of the other two Laguna Beach properties, do not
cleatly and convincingly demonstrate that respondent actually paid Hall instead of ROG ot
that such payments were unlawful. Respondent was never asked if the commissions were
paid to ROG, and not Hall, and the only decumentation pertaining to any of the subject
transactions, i.e. the Seaview RLA and Seaview purohase documents, contradict respondent’s
statements by reflecting that ROG, not Hall, was to recetve the commissions paid with
respect to Seaview’s sale. In addition, thete is no alfegation that any of the purchase and sale
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commissions wete paid outside of eserow, and eserow closed for each of the three properties
in October 2014, outside of the three-year statute of limitations set forth in Code section
10101. Finally, as with the Nevada property, respondent did not earn any profits with respect
to any of the Laguna Beach transactions, which all went into foreclosure; as a resutt,
respondent did not pay any profit participation payments to Hall. Complainant offered no

evidence showing that respondent made any other payments {o Hall in connection with these
properties.

Allegations of Fraud and Dishonest Dealing

10.  The Second Amended Accusation alleges that réspondent engaged in
fraudulent or dishonest dealing in connection with the sale and transter of the Seaview
property. (Second Amended Accusation, 140.) Parvagraph 40 of the Second Amended

Accusation states in its entir al:y as follows:

[Respondent has], whi

le engaging in the business of or acting in
the capac«ﬂ;y of.

willfuily disregavded the Real Estate Law

it or dishenest-dealing. On or about

4, [respondent] accepted the [Seaview]

se the Seaview property, and accepted
deposns fwml rs-for-said property. On July 17, 2015,
[tespondent] trangferred the Seaview property to parties outside

" of the Degember 23, 2014 transaction.

11, Complainant’s allegations are insufficient to form a basis for discipline of
respondent’s REB ficonse. The due process requirements of Government Code section
11503 require that, in order to find tespondent culpable for any violation, the statute or
regulation allegedly violated must be-spaolﬁ;ya‘lly pleaded and proved. The allegations that
referenced the statutory violations & ug fraudulent or dishonest dealing were withdrawn
by complainant in lier Post-Heating Briel. (Factual Finding 10.) The Second Amended
Accusation alleges no other statutory or regulatory violation based on fraud or dishonest
dealing, No disciplinary action {herefore may be impoesed based upon this claim because the
Second Amended Acousation fails to set forth-any statutory or regulatory provision that
prohibits the alleged dishonest or fraudulent copduct. In the absence of such pleading, there
is no legal basis for concluding that respondent’s conduct described in paragraph 40 of the
Second Amended Accusation constitutes a basis for disciplinary action

12.  Even absent the requirements of Government Code section 11503, the
evidentiary record is insufficient to establish that respondent engaged in fraudulent or
dishonest dealing. (Factual Findings 16 through 32.) The Second Amended Accusation
suggests that respondent’s fraud was based on his acceptance of deposits from the Scaview
Buyers without disclosing the existence of the Giovinazzi Loans. The elements of fraud
based on mere nondisclosure of information by a preperty sefler to a buyer are the following:

" “(1) Nondisclosure . . , of {acts maferially affecting the value or desirability of the property;
(2) [The seller’s] knowledgu of such facts and of their being unknown to or beyond the reach
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ol the [buyer]; (3) [The selier’s} intont to induce action by [the buyers]; (4) Indﬁcement of
the [buyers] to act by reason of the nendisclosure; and (5) Resulting damages.” (Lingsch v.
Savage (1963) 213 Cal.App.2d 729, 738.)

13. Complainant has failed to establish cach of these fraud elements. Complainant
offered no evidence that the existence of the Giovinazzi Loans “materially” affected the
value or desirability of Seaview. The liens did not exceed the value of Seaview at the time
- escrow opened. (Compare Holmes v. Summer (2010) 188 Cal.App.4th 1510

Joverencumbrance of property is a material fact as it is highly likely that escrow will never
close].) Nor did complainant establish that Ametico was delinguent on the terms of any of
the Giovinazzi Loans. Compl ‘manL also offiesed no evidence to establish the Seaview
Buyers’ knowledge of the Giovinazal LQans, all:he)ugh 1tespandant testified he did not
disclose the information o th view Buyers, there. is no evidence regarding the awareness

wets.of thie subjeot foans and no evidence to support

is ware never recorded. (Factual Finding 198.)
blish-that the Seaview Buyers’ actions were induced by
o' Se Wicw luyelfs suffered any damages as a result of

complainant’s claim tly
C‘omplainamt al’sw fail

complainant did:
do so was-done

, .deception, beirayal, faithlessness; absence of

ve, or defraud.” “[Diishonesty necessarily includes the
: d f 1aud d%eplfi@n, Inetxayal falﬂllessness It denotes

an absence of 111Legnty.” (Jﬁk af '

m@ral princxple a,[ld chatac

Gordon (1 9@4) 1422 Tal. 125, ;.qu@ ng ﬁﬂ re Bmaqumr [1891] 88 Cal 307 )

15.  Complainant did not establish by elear and convincing evidence that
respondent acted in bad faith or without: integrity. Respondent made ne affirmative
misrepresentations 1cgamlmg the encumbered status.of {he property, and there is no evidence
that at the time eserow was epen@d-, v:the Seaview property and through June 2015,
respondent expected that he wowld net be able to satisfy any encumbrances against the
property from the proceeds from the sale. (Faotual Finding 32.) There is also no evidence
that respondent asked the Seavigw Buyers to make nonrefundable payments after the opening
of escrow or that he used those funds for improper purposes. (Factual Finding 27.) Thus, the
evidence is insufficient to suppert complainant’s elaim that respondent’s faiture to disclose
was due te bad faith and dishosiesty instead of negligence or poor judgment.
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16.  Accordingly, based on Factual Findings 6 through 32 and Legal Conclusions 1
through 15, complainant has failed to demonstrate by clear and convincing evidence that
respondent engaged in conduct warranting discipline.

ORDER

Complainant’s Second Amended Accusation against respondent Scott James
Weidenhammer, holder of real estate broker license number 01064218, is dismissed.

L

DATED:  April 8, 2019

(Cindy Forn

5FAB153C6031440...

CINDY F. FORMAN
Administrative Law Judge
Office of Administrative Hearings
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