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MARTHA J. ROSETT, Counsel (SBN 142072) NOV 19 2013
Department of Real Estate

320 West Fourth St. #3350 DEPARTMENT OFREAL ESTATE
Los Angeles, CA 90013 BY: P

) S— 174 /
(213) 576-6982 | N g

(213) 620-6430

BEFORE THE BUREAU OF REAL ESTATE

STATE OF CALIFORNIA

L T

In the Matter of the Accusation of No. H-39155 LA
POINT CENTER FINANCIAL, INC., a
corporate real estate broker;

NATIONAL FINANCIAL LENDING, INC.,,
a corporate real estate broker;

)

)

) ACCUSATION

)
CALCOMM CAPITAL, INC,, a corporate )

)

)

)

)

)

)

)

real estate broker; and DAN JOE HARKEY,
designated broker-officer of

Point Center Financial, Inc.,

National Financial Lending, Inc. and
CalComm Capital, Inc.,

Respondents.

The Compléinant, Robin Trujillo, a Deputy Real Estate Commissioner
(“Complainant”), for cause of Accusation against POINT CENTER FINANCIAL, INC., a
corporate real estate broker; NATIONAL FINANCIAL LENDING, INC., a corporate real
estate broker; CALCOMM CAPITAL, INC., a corporate real estate broker; and DAN JOE
HARKEY, owner and designated broker-officer of subject real estate corporations , is

informed and alleges as follows:




10
11
12
13
14

15
16
17
18
19
20
21

22

23

24

25

26

27

1.
The Complainant makes this Accusation in her official capacity.

Individuals and Entities

2.

Respondent POINT CENTER FINANCIAL, INC., previously known as All
Loan Service Inc. (herein “POINT CENTER”) is, and at all times relevant herein was, licensed
under the Real Estate Law (Div.4 of the Business and Professions Code and related provisions
of Title 10, Chapter 6 of the California Code of Regulations) as a corporate real estate broker.
POINT CENTER was originally licensed by the Bureau of Real Estate' as a corporate broker in
1979. At all times, POINT CENTER has been authorized to conduct real estate activities
through its owner, DAN JOE HARKEY as its designated broker officer.

3.

Respondent DAN JOE HARKEY, aka Daniel Joseph Harkey (“HARKEY”) is
licensed by the Bureau as the broker officer designated pursuant to Business and Professions
Code (“Code?) Section 10159.2 to be responsible for supervising the activities of POINT
CENTER to ensure compliance with the Real Estate Law. Respondent HARKEY has been ‘
licensed to act as the designated broker officer of POINT CENTER since its inception.

(a) Respondent HARKEY was licensed as an individual real estate broker
between 1975 and 1995. His individual license expired o£1 May 16, 1995. Since that time,

HARKEY has only been licensed to conduct real estate business as the designated broker

! Effective July 1, 2013, the Department of Real Estate became the Bureau of Real Estate
(“Bureau”). All references to the agency are to the successor Bureau,

2All further references to the “Code” are to the Business and Professions Code, unless otherwise
specified.
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officer of corporate brokers.

(b) Respondent HARKEY is the owner and solevshareholder of POINT
CENTER.

(¢) As set forth in more detail below, Respondent HARKEY also owns and is
licensed as the designated broker officer of NATIONAL FINANCIAL LENDING, INC. and
CALCOMM CAPITAL, INC.

4,

NATIONAL FINANCIAL LENDING, INC. (“NATIONAL FINANCIAL”) is a
California corporation licensed by the Bureau as a corporate real estate broker. NATIONAL
FINANCIAL was first licensed as a corporate real estate broker on or about September 28,
1996. Respondent HARKEY is the president and designated broker officer of NATIONAL
FINANCIAL

5.

CALCOMM CAPITAL, INC. (“CALCOMM”) is a California corporation
licensed by the Bureau as a corporate real estate broker. CALCOMM was first licensed as a
corporate real estate broker on or about July 7, 2010. Respondent HARKEY is the president
and designated broker officer of CALCOMM.

6.

National Financial Lending, LLC (“NFL, LLC”) is a limited liability corporation
established in 2001. Respondent HARKEY is the principal and managing member of NFL,
LLC. NFL, LLC is not licensed by the Burcau in any capacity.

7.

Point Center Mortgage Fund I, LLC (“Point Center Mortgage, LLC”) is a limited
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liability company established in 2005. Respondent HARKEY is the principal, managing partner
and agent for service of process of Point Center Mortgage, LLC. Point Center Mortgage, LLC
is not licensed by the Bureau in any capacity.

8.

POINT CENTER’s main office and mailing address on record with the Bureau is
7 Argonaut, Aliso Viejo, CA 92656 (“7 Argonaut”).

(a) CALCOMM’s main office address is 7 Argonaut.

(b) NATIONAL FINANCIAL’s main office address is located at 7 Argonaut,
and has been there since October 24, 2012, Prior to October 24, 2012, NATIONAL
FINANCIAL’s main office address was 30448 Rancho Viejo Rd., #200, San Juan éapistrano.

(c) NFL, LLC’s main office address is 7 Argonaut.

(d) Point Center Mortgage, LLC’s main office address is 7 Argonaut.

9.

At all times relevant herein, Respondent HARKEY was a controlling owner
and/or managing member of the bﬁsiness entities described in Paragraphs 2 through 7 above.
HARKEY was also a controlling owner and/or managing member of multiple other companies
in this State and in other States, approximately forty-six (46) of which also shared a main office
address at 7 Argonaut.

10.

All further references to POINT CENTER, NATIONAL FINAN CIAL,
CALCOMM and HARKEY include those individuals and entities as well as their employees,
agents and officers acting on their behalf.

11
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Activities under the Real Estate Law

11.

At all times relevant, Respondents engaged in the business of making or
arranging loans secured by deeds of trust on real property in California and other states,
soliciting investors to invest in promissory notes secured by real propérty and providing
services in connection with those loans.

(a) Respondents solicited borrowers and lenders (investors) for loans, negotiated
the terms, and performed services for borrowers and lendérs or note owners in connection with
loans secured directly or collaterally by liens on reél property (Code Section 10131(d)).

(b) Respondents sold, offered to sell, bought, offered to buy, exchanged and
offered to exchange promissory notes secured directly or collaterally by liens on real propetty,
and performed services for the hplders thereof (Code Section 10131(e)).

(c) Respondents made collections of payments in an aggregate amount of two
hundred fifty thousand dollars ($250,000) or more on behalf of owners of promissory notes
secured directly or collaterally by liens on real property, owners of real property sales contracts,
or both (Code Section 10232(a) (2)).

(d) Respondents became the servicing agents for notes or interests sold pursuant
to a claim of exemption from securities qualification, upon which payments due during any
three consecutive months in the aggregate exceeded one hundred twenty-five thousand dollars
($125,000) or the number of persons entitled to the payments exceeded 120 (Code Section
10238(b)).

/11

/1
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FIRST CAUSE OF ACCUSATION
(POINT CENTER and HARKEY)

(Violation of Threshold and Multilender Loan Reporting Requirements)

12.

Pursuant to Code Section 10232(¢), a real estate broker who meets the threshold
criteria of Code Section 10232(a) or Code Section 10232(b) must notify the Bureau of this
status in writing, The broker must submit to the Bureau annual reports pursuant to Code
Section 10232.2 and quarterly reports pursuant to Code Section 10232.25. Pursuant to Code
Section 10236.5, a real estate broker must notify the Bureau when the broker no longer meets
the threshold reporting requirements of Code Section 10232.

13.

Pursuant to Code section 10238, a real estate broker who meets the multi-lender
loan servicing criteria of Code Section 10238(b) must notify the Bureau of this status in writing.
The broker must submit annual reports to the Bureau pursuant to Code Sections 10238(o) and
10238(p), and must submit quarterly reports to the Bureau pursuant to Code Section 10238(k).
Pursuant to Code Section 10239(a), a real estate broker must notify the Bureau when the broker
no longer meets the multi-lender servicing reporting requirements of Code Section 10238.

14,

On or about July 10, 1990, Respondent POINT CENTER, through Respondent
HARKEY as its broker-officer, notified the Bureau that it met the criteria for threshold broker
reporting status as set forth in Code Section 10232. Since that time, the Bureau has not received
any written notice from Respondents that POINT CENTER no longer meets the criteria for
threshold broker reporting, as required by Code Section 10236.5.

1
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15.
On or about April 16, 1998, Respondent POINT CENTER, through Respondent
HARKEY as its broker-officer, notified the Bureau that it met the criteria for multi-lender
broker reporting status as set forth in Code Section 10238. Since that time, the/Bureau has not
received any written notice from Respondents that POINT CENTER no longer meets the
criteria for multi-lender broker reporting.
16.
Respondents failed to submit the following required reports in a timely manner:

(a) Business Activity Report due March 31, 2013 for the fiscal year ending
December 31, 2012;

(b) First Quarter Threshold Report due April 30, 2013, for the period ending
March 31, 2013;

(c) Second Quarter Threshold Report due July 31, 2013 for the period ending
June 30, 2013;

(d) Trust Account Review Report due May 31, 2013 for the fiscal year ending
December 31, 2012;

(e) First Quarter Multi-lender Review due April 30, 2013, for the period ending
March 31, 2013; and

() Second Quarter Multi-Lender Report due July 31, 2013 for the period ending
June 30, 2013.
17.
Respondents have not notified the Bureau of any material changes in their
address or reporting status.
18.
Respondent POINT CENTER and Respondent HARKEYs failure to file the

above referenced reports in a timely manner, or to notify the Bureau within 30 days of any

material change in reporting status constitutes grounds to revoke or suspend Respondents’
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licenses and license rights pursuant to Code Sections 10232, 10236.5, 10238, 10177(p),
10177(d) and/or 10177(g).
19.

Respondent HARKEY’s acts and omissions, as set forth in Paragraphs 14
through 17 above, as the broker officer designated pursuant to Code Section 10159.2 to ensure
POINT CENTER’s compliance with the Real Estate Law, constitutes grounds to discipline
Respondent HARKEY’s real estate license and license rights pursuant to Code Sections
10177(h), 10177(d), 10176(i), 10177(j), and/or 10177(g).

SECOND CAUSE OF ACCUSATION

(POINT CENTER, CALCOMM, NATIONAL FINANCIAL, and HARKEY)
(Dishonest Dealing, Fraud, Breach of Fiduciary Duty)

20.
Complainant herein incorporates by this reference the facts set forth in the
preamble and First Cause of Accusation above in this separate and second cause of Accusation.

Inter-relationship of Respondents

21.
Respondent HARKEY is the sole owner of Respondents POINT
CENTER, NATIONAL FINANCIAL and CALCOMM,and has been in control of each
of those entities from their inception.
22.
POINT CENTER is the managing member of blind mortgage pools, NFL,
LLC and Point Center Mortgage Fund I, LLC (“Point Center Mortgage, LLC”).
1/

"
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23.

POINT CENTER, NATIONAL FINANCIAL, NFL LLC, Point Center
Mortgage, LLC, and more than 40 other entities managed by HARKEY all operate out of
the same facility located at 7 Argonaut, Aliso Viejo, California (“7 Argonaut”).

24,

POINT CENTER, CALCOMM, NATIONAL FINANCIAL, and multiple
other companies managed by HARKEY utilized the same business address, business
premises, utilities, office supplies, office equipment, and phone system. They also
employed many of the same employees and shared website design, etc.

25.

HARKEY owns Venture Argonaut, LLC, which in turn owns 7 Argonaut.
POINT CENTER leased 7 Argonaut from Venture Argonaut, LLC from November 1, 2005
to July 25, 2013. HARKEY signed the lease on behalf of both the lessor and lessee.

POINT CENTER’s Business

26.

Respondent POINT CENTER is in the business of making or arranging
real estate loans secured by trust deeds, soliciting investors to invest in fractional
interests in those loans, and acting as loan servicing agent in connection with those loans.

27.

POINT CENTER earns management fees and commissions from real

estate transactions, which are paid by borrowers and/or lenders or from reserve accounts

set up in connection with the loan transactions.

"
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28.

POINT CENTER’s loan funding was procured from privéte investors who
in some instances received fractionalized interests in deeds of trust securing their
investments and in other instances invested in a blind mortgage pool in which they did
not receive a direct interest in a trust deed. POINT CENTER’s blind pools were called
National Financial Lending, LLC (NFL, LLC) and Point Center Mortgage Fund I, LLC
(“Point Center Mortgage LLC”).

29.

POINT CENTER also has a Mortgage Note Program in which note
holders’ and POINT CENTER’s assets secure investors. HARKEY has stated” that,
“[T]nvestors were secured by the real estate trust deeds, but also secured by the obligation
of POINT CENTER to pay in the event that the trust deeds went bad.” HARKEY stated
that borrowers pay a loan origination fee that goes into POINT CENTER’s general
account and pays the bills. He also stated that POINT CENTER had a line of credit with
Pacific Mercantile Bank to make good on obligations to investors if trust deeds went bad.

30.

POINT CENTER’s sources of income consist of loan origination fees, loan
servicing fees and management fees associated with the management of NFL, LLC,
Point Center Mortgage, LLC, and various other limited liability companies established in
connection with loans originated and/or serviced by POINT CENTER.

/1/

"

3 Statements made during the course of Chapter 11 proceedings described further below.

- 10 -
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31.

POINT CENTER entered into a “Loan Servicing and Property Assistance
Agreement,” between POINT CENTER and CALCOMM in which POINT CENTER
purported to engage CALCOMM for the purpose of providing loan servicing and/or
property management services and to compensate CALCOMM for such service. This
agreement purports to assign all rights to payment due to POINT CENTER to
CALCOMM. The agreement was signed and executed by HARKEY as president of
POINT CENTER and HARKEY as president of CALCOMM.

32.

CALCOMM and NATIONAL FINANCIAL, owned and managed by
HARKEY, entered into a, “Management Assistance Agreement,” in which NATIONAL
FINANCIAL purported to engage CALCOMM for the purpose of providing loan
servicing and/or management services, and to compensate CALCOMM for such service.
This agreement was also executed by HARKEY as president of CALCOMM and HARKEY
as president of NATIONAL FINANCIAL.

33.

HARKEY énd POINT CENTER entered into a banking relationship jointly to
obtain loan proceeds for the benefit of POINT CENTER. HARKEY and POINT CENTER
each entered into separate business loan agreements with Pacific Mercantile Bank between
2008 and 2011. There were cross-default provisions among these loan agreements. POINT
CENTER was a guarantor on HARKEY’s loans. POINT CENTER has made regularly
scheduled payments on HARKEY’s accounts.

1/

- 11 -
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34.
Limited liability companies managed by the POINT CENTER, investors and
borrowers demonstrated confusion in whether they were dealing with POINT CENTER,
NATIONAL FINANCIAL or CALCOMM.

POINT CENTER Bankruptcy

35.

On or about February 19, 2013, POINT CENTER filed for Chapter 11
relief in the United States Bankruptcy Court, Central District of California, Santa Ana
Division, Case No. 8:13-bk-11495,

36.

Between February 19, 2013 and August 13, 2013, POINT CENTER

operated as a debtor-in-possession under HARKEY’s control.
37.

The U.S. Trustee argued that HARKEY should no longer manage the
affairs of POINT CENTER given a recent jury verdict against him for breach of fiduciary
duty and fraud, and a finding during the civil proceedings that HARKEY is the alter ego of the
Debtor. The Trustee further alleged that evidence suggested HARKEYwas diverting POINT
CENTER’s business opportunities and assets to other entities solely éwned and managed by
HARKEY, including NATIONAL FINANCIAL and CALCOMM.

38.

In August of 2013, a Chapter 11 Trustee was appointed, following the U.S.

Trustee’s successful motion to have HARKEY removed from control of the management

of POINT CENTER.

- 12 -
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39.

Prior to and during the bankruptcy case, HARKEY has either sought to
replace, or actually replaced, POINT CENTER with NATIONAL FINANCIAL or
CALCOMM as managing member of numerous limited liability companies established in
connection with loans originated and/or serviced by POINT CENTER.

40.

In July of 2013, HARKEY sent a letter and related documents to, “All
Eraotional Investors with Point Center Financial, Inc. Investors who are Tenaﬁts-in-
Common, Limited Liability Company Members, and/or Economic Interest Holders.” The
solicitation asked them to cast a ballot to replace POINT CENTER with NATIONAL
FINANCIAL as loan servicer and/or manager. HARKEY informed these investors (some
for the first time) that POINT CENTER was in Chapter 11 bankruptcy due to ongoing
litigation relating to real estate investments.

41.

According to records reviewed by the Bankruptcy Trustee, accrued
management fees owed to POINT CENTER have been paid to NATIONAL FINANCIAL
and CALCOMM. NATIONAL FINANCIAL made payments on invoices billed to POINT
CENTER. At the time of the petition, at least $12,038,703.46 was owed to POINT
CENTER in management fees from the various companies that it managed. POINT
CENTER’s records reflect a Monthly Trust Fund Reconciliation Report of CALCOMM
dated August 6, 2013, which reflects a balance in the account of $3,280,678.49 held on

account of "clients" which appear to be mostly the entities that were managed by POINT

CENTER.

- 13 -
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42,

The Trustee concluded that the business affairs of POINT CENTER,
CALCOMM, NATIONAL FINANCIAL, and possibly others are "hopelessly entangled and
that creditors dealt with them as a single economic unit." Examples of transfers from POINT
CENTER to HARKEY include:

$ 367,168.16 by check dated January 13, 2012;

$ 45,896.02 by check on November 29, 2012;

$ 45,896.02 by check on December 27, 2012 and

$45,896.02 on January 30, 2013.

43.

HARKEY refused to provide the Trustee and his professionals with
any information or documentation related to CALCOMM or NATIONAL
FINANCIAL.

44.

The Trustee has alleged that the transfers of assets between
HARKEY, POINT CENTER, CALCOMM and NFL were made with the actual
intent to hinder, delay or defraud one or more of POINT CENTER”S creditors.
HARKEY and POINT CENTER made the transfers without receiving fair consideration
reasonably equivalent value in exchange. The transfers occurred at a time when POINT
CENTER was insolvent or as a result of which POINT CENTER became insolvent.

45.
When POINT CENTER made the transfers, it had already incurred, or believed

or reasonably should have believed that it would incur, debts that would be beyond its ability to

- 14 -
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pay as such debts matured.
46.

When POINT CENTER made the transfers, it was engaged in, or was about to

engage in, business or a transaction for which any property remaining with POINT CENTER

was unreasonably sméll in relation to the business or transaction.
47.

POINT CENTER made the CALCOMM post-petition transfers and the
NATIONAL FINANCIAL post-petition transfers without authorization from the Court and not
otherwise pursuant to the Bankruptcy Code.

48.

HARKEY, CALCOMM, NATIONAL FINANCIAL and POINT CENTER
benefitted from receiving property from each other to which they were not entitled, and
benefitted unjustly at the investors’ expense. I’; is inequitable and unjust for them to have
received, been enriched by and retained without payment or value such benefits from POINT
CENTER.

49,

As the designated broker-officer and president of POINT CENTER, Respondent
HARKEY owed and owes the investors, lenders and borrowers traditional fiduciary duties of
care, loyalty and good faith. HARKEY was and is responsible for ensuring that the officers,
employees and agents of corporate broker licensees POINT CENTER, CALCOMM and
NATIONAL FINANCIAL comply with the Real Estate Laws and act within their fiduciary
duties in engaging in mortgage lending and loan servicing activities with the public.

1

- 15 -
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50.
Respondents HARKEY, POINT CENTER, CALCOMM and NATIONAL
FINANCIAL breached their fiduciary duties by, among other things, usurping corporate
opportunities from POINT CENTER in favor of themselves both directly and through other
entities they owned and controlled. HARKEY actively concealed and/or failed to disclose to
investors the extent to which funds solicited by POINT CENTER, NATIONAL FINANCIAL,
CALCOMM, and/or other limited liability companies managed and controlled by HARKEY,
were intended for the direct or indirect use of benefit of HARKEY, as an officer or director of
those corporatiqns and limited liability companies.
51.
The conduct, acts and/or omissions of Respondent HARKEY, POINT CENTER,
CALCOMM and NATIONAL FINANCIAL in engaging in dishonest dealing, self-dealing,
failing to disclose and/omitting material facts, and making misrepresentations of fact to
investors, as described above in Paragraphs 20 through 50, constitutes grounds to revoke or
suspend their real estate broker licenses and license rights pursuant to Code Sections 10176(a),
10176(i), 10177(), 10238(n), 10177(d) and/or 10177(g).
52.
The conduct acts and/or omissions of Respondent HARKEY and POINT
CENTER in pooling funds of investors whose investments were secured by trust deeds
constitutes grounds to revoke or suspend Respondents’ license and license rights pursuant to
Code Section 10231, 10238, 10177(d), 10177(g), and/or 10177(j).
"

1

- 16 -
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53.

Respondent HARKEY’s conduct in diverting funds from POINT CENTER to
CALCOMM and/or NATIONAL FINANCIAL to avoid creditors in bankruptcy constitutes
dishonest dealing and is grounds to revoke or suspend the broker licenses of CALCOMM and
NATIONAL FINANCIAL pursuant to Code Section 10177(f), for conduct by a controlling
officer or owner that would have been grounds to deny their applications for real estate licenses.

Business and Professions Code Section 10106 provides, in pertinent part, that in
any order issued in resolution of a disciplinary proceeding before the Bureau, the commissioner
may request the administrative law judge to direct a licensee found to have committed a
violation of this part to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.
"
"
"
1
"
"
"
I
"
"
"

1
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WHEREFORE, Complainant prays that a hearing be conducted on the
allegations of this Accusation and that upon proof thereof, a decision be rendered imposing |
disciplinary action against all licenses and/or license rights of Respondents POINT CENTER
FINANCIAL, INC., NATIONAL FINANCIAL LENDING, INC., CALCOMM CAPITAL,
INC, and DAN JOE HARKEY under the Real Estate Law, that Complainant be awarded its
costs of investigation and prosecution of this case, and for such other and further relief as may
be proper under other applicable provisions of law.

Dated at Los Angeles, California

(4 dayof /)WW%/W ,2013.

E SZ fwrﬂo

Robin Truﬂllo
Deputy Real Estate Com issioner

cc: Dan Joe Harkey
Point Center Financial, Inc./Howard B. Grobstein, Trustee
National Financial Lending, Inc.
CalComm Capital, Inc.
Maria Suarez
Robin Tryjillo
Sacto.
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