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Department of Real Estate

320 West Fourth Street, #350 DCT‘*?ZUUQ
Los Angeles, California 90013

| DEPARTMENT oE RE@EB‘TATE
(213) 576-6982 BY: .

BEFORE THE DEPARTMENT QF REAL ESTATE

STATE OF CALIFORNIA

. A

STIPULATION AND AGREEMENT
AND DECISION AFTER REMAND

In the Matter of the Accusation of

RICHARD ALLEN GELLERSEN,

NO. H-34319 LA
L-2007110102

Respondent.

NO. H-34792 LA
L-2008040750

ORETRA USA INC. doing businesgs
as Enterprise Management, and
and RICHARD ALLEN GELLERSEN,
individually and as designated
officer of Oretra USA Inc.,

)
)
)
)
)
)
)
)
In the Matter of the Accusation of )
)
)
)
)
)
)
)
)

Respondents.

It is hereby stipulated by and between RICHARD ALLEN
GELLERSEN (hereinafter “Respondent”) and Respondent's attorney,
Frank M. Buda and the Complainant, acting by and through James
Demus, Counsel for the.Department of Real Estate, as follows for
the purpose of settling and disposing of the Accusaticons filed
on September 25, 2007 and May 6, 2008 in these matters:
CASE NO. H-34319 LA

On May 20, 2008 and May 28, 2008 a hearing for Case
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No; H-34319 LA was held before N. Gregory Taylor, Administrative
Law Judge (“ALJ"), Office of Administrative Hearings at Los
Angeles, California. Department Counsel, James A. Demus
represented the Complainant. Respondent personally appeared at
the hearing and was represented by Frank M. Buda, Attorney at
Law. Oral and documentary evidence was received, and the matter
was submitted.

On June 6, 2008 the ALJ issued a Proposed Decision,
finding that although cause exists for suspension or revocation
of Respondent’s real estate broker license, the evidence of
rehabilitation was sufficient so that the public interest would
adequately be protected with the issuance of a restricted broker
license.

On July 15, 2008, the Commissioner of the Department
of Real Estate issued a Notice indicating that the Proposed
Decision of ane 6, 2008 was not adopted. A Decision After
Rejection, revoking Respondent’s broker license, was filed by
the Commissioner on November 13, 2008.

On -December 31, 2008, Respondent filed a Peﬁition for
Writ of Mandamus with the Superior Court of California, County
of Los Angeles, Case No. BS118454. On September 8, 2009, A Writ
of Mandamus was issued by Superior Court Judge James C.
Chalfant, commanding the Commissioner to set aside the Decision
After Rejection, dated November 13, 2008 and to file a return
setting forth compliance with the Writ.

CASE NO. H-34792 La

In Case No. H-34792 LA, A Stipulation and Agreement
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was filed on June 17, 2009. This Stipulation and Agreement
settled Case No. H-34792 for Respondent Oretra USA Inc., but did
not settle the Case for Respondent RICHARD ALLEN_GELLERSEN.

In accordance with the September 8, 2009 Writ of
Mandaumus, regarding Case No. H-34319 LA and for purposes of
settling Case No. H-34792 LA, the parties agree to the following
Stipulation and Agreement: | |

1. All issues which were to be contested and all
evidence which was to be presented by Complainant and Respondent
at a formal hearing on the Accusation for Case No. H-34792 LA,
which hearing was to be held in accordance with the provisions
of the Administrative Procedure Act (APA), shall instead and in
place thereof be submitted solely on the basis of the provisions
of this Stipulaticon and Agreement}

2. The Findings of Fact contained in the Decision
After Rejectioh filed on November 13, 2008, in Case No.

H~34319 LA are hereby adopted as the findings of the Real Estate
Commissioner. All issues and the discipline to be imposed in

Case No. H-34319 LA shall be resolved by this Stipulation and

Agreement.,

3. Respondent has received, read and understands the
Statement to Respondent, the Discovery Provisions of the APA and
the Accusations filed by the Department of Real Estate in these
proceedings.

4. On April 17, 2008, Respondent filed a Notice of
Defense for Case No. H-34792 LA, pursuant to Section 11506 of

the Government Code for the purpose of requesting a hearing on
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‘
the allegations in the Accusation. Respondent hereby freely and
voluntarily withdraws said Notice of Defense. Respondent
acknowledges that he understands that by withdrawing said Notice
of Defense he will thereby waive his right to require the
Commissioner to prove the allegations in the Accusation at a
contested hearing held in accordance with the provisions of the
APA and that he will waive other rights afforded to him in
connection with the hearing, such as the fight to present
evidence in defense of the allegations in the Accusation and the
right to cross-examine witnesses.

5. This Stipulation is based on the allegations
contained in the Accusations above. In the interest of
expedience and economy, Respondent chooses not to contest the
allegations in Case No. ‘H-34792 LA, but to remain silent and
understands that, as a result thereof, these allegations, without
being admitted or denied, will serve as a prima facie basis for
theldisciplinary action stipulated to herein. The Real Estate
Commissioner shall not be required to provide further evidence toQ
prove said allegations.

6. This Stipulation and Respondent’s decision not to
contest the Accusation in Case No. H-34792 LA is made for the
purpose of reaching an agreed disposition of these proceedings
and is expressly limited to these proceedings and any other
proceeding or case in which the Department of Real Estate
(*Department”), the state or fedéral government, or any agency of

this state, another state or federal government is involved, and
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otherwise shall not be admissible in any other criminal or civil
proceedings.

7. It is understood by &he parties that the Real
Estate Commissioner may adopt this Stipulation as his Decision
in these matters thereby imposing the penalty and sanctions on
Respondents real estate licenses and license rights as set forth
in the "Order" herein below. In the event that the Commissioner,
in his discretion, does not adopt the Stipulation, it shall be
void and of no effect and Respondents shall retain the right to
a hearing and proceeding on the Accusation for Case No. H-34792
LA under the provisions of the APA and shall not be bound by any
stipulation or waiver made herein.

8. The Order or any subseqguent Order of the Real
Estate Commissioner made pursuant to this Stipulation shall not
constitute an estoppel, merger or bar to any further
administrative or civil proceedings by the Department of Real
Estate with respect to any matters which were not specifically
alleged to be causes for Accusation in these proceedings but do
constitute a bar, estoppel and merger as to any allegations
actually contained in the Accusations against Respondent herein.

DETERMINATION OF ISSUES

By reason of the foregoing stipulations, admissions
and waivers and solely for the purpose of settlement of the
pending Accusations, it is stipulated and agreed that the
following determination of issues shall be made:

The conduct of Respondent RICHARD ALLEN GELLERSEN, as

set forth in the Accusations, constitutes grounds for suspension
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or revocation of Respondent’s real estate broker license under

the provisions of Sections 490, 10177(b) and 10177 (h) of the

Business and Professions Code.
QORDER
WHEREFORE, THE FOLLOWING ORDER is hereby made:

All licenses and licensing rights of Respondent

RICHARD ALLEN GELLERSEN, under the Real Estate Law are revoked;

provided, however, a restricted real estate broker license shall

be issued to Respondent pursuant to Section 10156.5 of the

Business and Professions Code, if Respondent makes application

therefor and pays to the Department the appropriate fee within

90 days from the effective date of this Decision. The

restricted license issued to Respondent shall be subject to all
of the prdvisions of Section 10156.7 of the Business and
Professions Code and to the following limitétions, conditions
and restrictions imposed under authority of Section 10156.6 of

that code:

1. The restricted license issued to Respondent may be
suspended prior to hearing by Order of the Real Estate
Commissioner in the event cof Respondent’s conviction or plea of
nolo contendere to a c¢rime which is substantially related to
Respondent’s fitness or capacity as. a real estate licensee.

2. The restricted license issued to Respondent may be

suspended prior to hearing by Order of the Real Estate
Commissioner on evidence satisfactory to the Commissioner that
Respondent has violated provisions of the California Real Estate

Law, the Subdivided Lands Law, Regulations of the Real Estate
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1 l|Commissioner, or conditions attaching to this restricted
2 {llicense.

3 3. Respondent shall not be eligible to apply for the

4 llissuance of an unrestricted real estate license nor for the

5 l|removal of any of the conditions, limitations or restrictions
§ ||of a restricted license until two (2) years have elapsed from
7 (| the date of issuance of the restricted license to Respondent.

g 4. Respondent shall, within nine months from the

? leffective date of this Decision, present evidence satisfactory
10 ||to the Real Estate Commissioner that Respondent has, since the
11 ||most recent issuance of an original or renewal real estate

12 fllicense, taken and successfully completed the continuing

13 [feducation requirements of Article 2.5 of Chapter 3 of the Real
14 [[Estate Law for renewal of a real estate license. If Respondent
15 |[fails to satisfy this condition, the Commissioner may order the
16 llsuspension of the restricted license until the Respondent
17 |[presents such evidence. The Commissioner shall afford

18 ||Respondent the opportunity for a hearing pursuant to the

19 lladministrative Procedure Act to present such evidence.

20

21 || DATED: \Q/“()/ Oq J‘@w

S DEMUS Counsel for Complainant

22

* &
23
X I have read the Stipulation and Agreement and
4
) discussed it with my counsel. 1Its texms are understood by me
’e and are agreeable and acceptable to me. I understand that I am
waiving rights given to me by the California Administrative
27

-
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Commissioner, or conditions attaching to this restricted
license.

3. Respondent shall not be eligible to apply for the
issuance of an unrestricted real estate license nor for the
removal of any of the conditions, limitations or restrictions
of a restricted license until two (2) years haﬁe elapsed from
the date of issuance of the restricted license to Respondent.

4. Respondent shall, within nine months from the
effective date of this Decision, present evidence satisfactory
to the Real Estate Commissioner that Respondent has, since the
most recent issuance of an original or renewal real estate
license, taken and successfully completed the continuing
education requirements of Article 2.5 of Chapter 3 of the Real
Estate Law for renewal of a real estate license. If Respondent
fails to satisfy this condition, the Commissionef may order the
suspension.of the restricted license until the Respondent
presents such evidence. The Commissioner shall afford
Respondent the opportunity for a hearing pﬁrSuant to the

Administrative Procedure Act to present such evidence.

DATED:

JAMES DEMUS Counsel for Complainant
*x Kk K
I have read the Stipulation and Agreement and
discussed it with my counsel. 1Its terms are understood by me
and are agreeable and acceptable to me. I understand that I am

waiving rights given to me by the California Administrative
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1 [ procedure Act (including but not limited to Sectiona 11806, i

: ll11508, 11509 and 11513 of the Government Code), 8nd I w111inglyi

1i

12

13

14

15
16
1t
18
14
20
21
23
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{ntelligently and voluntarily waive those rights, including t}

riyhl of roguiriag the Commissicner to prove the allegatinng Im

the Accuaacion at a bearing at which I would have the right t
cross-examine witnesses against me and to present evidonce tu

defenss and mitigation of the charges.

Ranpondent ¢an signify accaptanca and approval of the

terme and conditions of this Stipulation and Agreament by fax!

a copy of the eignature page, ap actually signed by Respondon ;

ks the Depacriment at fax number {213) 576-6217. Respondent
agrees, acknowledges and undorstends that by elactronically

sending ro the Department a fax e&py of his actuil signatuve

it appears on the diipulatlon and Agrecment, that receipt of [}

faxed copy by the Dapartment shall be as bindiag on Respoudenti

ae if rha Depariment had received the original signed

L _ Q.

W

Stipulation and Agreem

DATED:!?%}ﬁég £ LAV
RICHARD ALLEN GELLERSEN, Respondentl

I have read the Stipulation and Agreement as to forn and

coentant apd have adviged my client accordingly.

Y,

X K7 RUDM, Athornoy Por Respondd
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Procedure Act {(including but not limited to Sections 11506,
11508, 11509 and 11513 of the Government Code), and I willingly,
intelligently and voluntarily waive those rights, including the
right of requiring the Commissioner to prove the allegations in'
the Accusation at a hearing at which I would have the right to
cross-examine witnesses against me and to present evidence in
defense and mitigation of the charges.

Respondent can signify acceptance and approval of the
terms and conditions of this Stipulation and Agreement by faxing
a copy of the signature page, as actually signed by Respondent,
to the Department at fax number (213) 576-6917. Respondent
agrees, acknowledges and understands that bj electronically
sending to the Department a fax copy of his actual signature as
it appears on the Stipulation and Agreement, that receipt of the
faxed copy by the Department shall be as binding on Respondent
as if the Department had received the original signed

Stipulation and Agreement.

DATED:

RICHARD ALLEN GELLERSEN, Respondent

I have read the Stipulation and Agreement as to form and
content and have advised my client accordingly.

DATED:

FRANK M. BUDA, Attorney for Respondent
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2 I have read the Accusations filed herein and the

3 [|foregoing Stipulation and Agreement signed by Respondent. I am
4 |lsatisfied that the hearing for the purpose of requiring further
5 llproof as to the honesty and truthfulness of Respondent need not
6 ||be called and that it will not be inimical to the public

7 |[interest to issue a restricted real estate broker license to

8 ||Respondent. '

2 1 Therefore, IT IS HEREBY ORDERED that a restricted real

10 |[estate broker license be issued to Respondent, if Respondent has
11 [lotherwise fulfilled all of the statutory requirements for

1z |[|licensure. The restricted license shall be limited,

13 llconditioned, and réstricted as specified in the foregoing

14 l|Stipulation and Agreement.

15 The foregoing Stipulation and Agreement is hareby

16 [|adopted as my Decision in this matter and shall become effective

17 flat 12 o’clock noon on October-2Z 2000

ro?

18 IT IS SO ORDERED /0= 7-0%

19

. JEFF DAVI

REAL ESTATE COMMISSIONER

21

22

23

24

25

26

27
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T FILED

JAN -2 2009

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA

* Kk K

In the Matter of the Accusation of
NO, H-34319 LA

RICHARD ALLEN GELLERSEN, L-2007110102

}
)
)
_ )
Respondent. )
)

ORDER DENYI ONSIDERATION

On November 13, 2008, a Decision was rendered in the
above-entitled matter. The Decision was to become effective on
December 3, 2008, and was stayed by separate Order to January 2,
2009.

on December 4, 2008, Respoﬁdent petitioned for
raconsideration of thé Decision of November 13, 2008.

I have glven consideration to the petition of-
Respondent. I find no good cause to reconsider the Decision of
November 13, 2008, and recoﬂsideration is hereby denied.

IT 1S SO ORDERED _ - Ah-S/- o8

JEFF DAVI
Real Estate Commissioner

O v U

BY: Barbara J. Bighy
Chief Daputy Commissioner
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NOV 9 ( 2008 '

SEPARTMENT OF REAL ESTATE

L S 5(0,11\«\

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA

* Kk * %

NO. H-34315.-LA
L-2007110102

In the Matter of the Accusation of

)

)

RICHARD ALLEN GELLERSEN, ) )
' )
Respondent(s). )

)

ORDER STAYING EFFECTIVE DATE

On November 13, 2008, a Decision was rendered in the
above-entitled matter to become effective December 3, 2008.

IT IS HEREBY ORDERED that the effective date of the
Decision of November 13, 2008, is:stayed for a period of 30 days
to allow Respondent RICHARD ALLEN GELLERSEN to file a petition for
reconsideration.

The_DeciSion of November 13, 2008, shall become
effective at 12 o' clock noon on January 2, 2009.

DATED:: /%f% 78 R0

"JEFF DAVI
Real Estate Commissioner

By : _/%J//Z%

PHILLIP fHDE™
Regional Manager
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FILED

NOV 13 2008

DEPARTMELC’J?F L ESTATE
BY: - ] -,

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA
* kK
In the Matter of the Accusation of
RICHARD ALLEN GELLERSEN, DRE No. H-34319 LA
Respondent.. OAH No. L-2007110102

DECISION AFTER REJECTION

This matter came on for hearing before N. Gregory Taylor, Administrative Law
Tudge, Office of Administrative Hearings, State of California, in Los Angeles, California, on
May 20, 2008 and May 28, 2008.

| James A. Demus; Counsel, represented the Complainant. The Respondent,

RICHARD ALLEN GELLERSEN, appeared in person and was represented by Frank M. Buda,
Esq. |

Evidence waé received, the record was closed, and tﬁe matter was submitted.

On June 6, 2008, the Administrative Law Judge rendered a Proposed Decision
(hereinafter “the Proposed Decision”) which the I_{eal Estate Commissioner ldeclined. to adopt és
his Decision hergin. Pursuant to Section 11517 of the Government Code of the State of
California, Respondent was served with notice of the Real Estate Commissioner's determination

not to adopt the Proposed Decision along with a copy of the Proposed Decision. Respondent was

1
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notified that the case would be decided by the Real Estate Commissioner upon the record, the
transcript of proceedings held on May 20, 2008 and May 28, 2008, and upon written argument
offered by Respondent and Complainant.

Written argument was timely submitted by Respondent on September 3, 2008.
Written argument has been submitted on behalf of Complainant. ‘

I have given careful consideration to the record in this case, including the
transcript of proceedings of May 20, 2008 and May 28, 2008 and written argument offered by
Respondent and Complainant.

The following shall constitute the Decision of the Real Estate Commissioner in
these proceedings.

FINDINGS OF FACT

1. Complainant filed the Accusation in this proceeding in her official
capacity. |

2. Respondent is presently licensed and/or has license rights as a real estate
broker under the Real Estate Law (Part I of D.ivision 4 of the Business and Professions
Code). _

3. Respondent initially was licensed by the Department in 1978.

4. On November 13, 2006, in the California Superior Court, County of Los
Angeles, Respondent, upon his no contest plea, was convicted of: seventeen violations of
Corporations Code section 25110, selli;‘lg unqualified securities; seventeen violations of l
Corporations Code section 25401, selling securities by misrepresentation or omission of
material facts; seven violations of Penal Code section 487, subdivision (a) grand theft; a
single violation of Penal Code section 368, subdivision (d), grand theft of an elder; and a
single violation of Corporations Code section 25541, selling securities by means of scheme
to.defraud..Respondent was convicted of forty-three violations - all of them felonies, The
court ordered Respondent to serve 351 days in the county jail with credit being given for

having already served that amount of time awaiting trial. The court also placed Respondent

-2-
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on formal probation for a period of thirty-six months. Respondent was ordered to pay
restitution to the victims in'émounts specified by the court. Respondent and his co-defendant
paid the restifution as ordered. (Girlfriend's father paid $140,000, Respondent paid $58,235
and the girlfriend paid approximately $500.) They also paid fines and fees to the court.

5. On March 5, 2008, the Court terminated Respondent's probation, pursuant
to Penal Code section 1203.3, reducéd the violations to misdemeanors, and set aside
Respondent's convictions and guilty pleas. The convictions were expunged pursuant to Penal
Code section 1203 .4.

6. The facts and circumstances leading to Reépondent's conviction are as
follows: Respondent's girlfriend moved into Respondent's condominium with Respondent,
her two children and mother. Respondent discovered that she was very good at day trading
on the stock market. She was able to make si gnificant amounts of money doing this.
Respondent began giving his girlfriend money to invest. When Respc;ndent and his girlfriend
réalized how financially rewarding this could be, they decided to invite their friends to join
in this effort. They formed a partnership known as "High Quality Investments Limited
Partnership." A Placement Memorandum and Limited Partnership Agreement were drafted
and copies given to persons interested in investing. These securities were not approved or
registered with any governmental agency. Respondent stated that he did not believe that any
governmental approval was required although he now admits that this was an incorrect
assumption. Investments were made in $5,000.00 units. The girlfriend did the actual day
trading in stocks while Respondent tried to interest friends in investing in the partnership.
Initially, profits were forthcoming but after a time this stopped following some bad
investments. Respondent endeavored to stem the tide of losses by increasing his investment
in the partnership. This effort was not successful and the Partnership ran out of funds.
Participants in the partnership began demanding a return of their money. When this was not
successful, one group of investors filed a complaint with the police and criminal charges

were eventually initiated against Respondent and his girlfriend. Not all of the investors

-3-
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L 10. Respondent takes full responsibility for what happened with the

joined in the criminal proceeding. The nonparticipating partners stated that they realized that
it was a risky investment and were prepared to take the loss. Respondent is making efforts to
pay off this latter group of investors. (The investors whose-comp]aints resulted in the filing
of criminal charges were paid off as part of the court ordered restitution.) There were a total
of thirty-two to thirty-eight investors in the partnership. Seven of them filed the complaint
with the police. |

7. Shortly after the filing of criminal charges, Respondent was taken into
custody. Respondent gave his girlfriend a power of attorney so that she could sell some of
his property and raise sufficient funds for his bail. Instead, the girlfriend sold Respondent's
condominium and distributed the $186,915 in proceeds to herself, her father and others. She
also took all of Respondent's assets, books and records. She-failed to post Respondent's bail
and he remained in custody until the completion of the preliminary hearing in the criminal
case. At that time thel judge hearing the matter released Respondent on his own
recognizance. Respondent was in custody for eight montﬁs. Upon his release, Respondent
was homeless. |

8. Respondent states that he always warned prospective investors of the risky
nature of an investment in the partnership. This was substantiated by two of the witnesses
testifying in this proceeding. While this may be true, it is also true from the wording of the
Placement Memorandum and partnership agreement that Respondent was clearly seeking
investors to join the partnership. |

9. Respondent initially invested $40,000 in the partnership. This amount
increased to a total of $260,000. When the partnership began to have financial problems, he
invested another $140,000 trying unsuccessfully to rescue the situation. Respondent finally

had to declare bankruptcy. Respondent's girlfriend lost $140,000.

obligation to return the money to the investors and is slowly doing that as he is able.

-4 -

partnership. He now-realizes that he should have registered the transaction. He feelsan . .
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11. Respondent states that he will never be in suéh a situation as the
i)artnership again. He believed in his girlfriend and her ability to handle stocks. He was not
knowledgeable about stocks. Respondent is \}ery embarrassed about the entire situation. He
has not seen his girlfriend since he was arrested.

12. Respondent submitted nine letters of recommendation as to his good
character. These letters are from two attorneys and the remainder from persons in the real
estate field who have known Respondent for many years and in a variety of situations. All of
these persons highly praise Respondent as a hard working person with an excellent
reputation who is well liked throughout the community. Six of the pérsons submitting letters
are aware of Respondent's conviction and it does not affect their views on his good
character.

13. Respondent was originally licensed as a real estate salesperson in 1974
and he became a broker in 1978. During this time, he has been in the South Bay area of Los
Angeles. He specializes in residential properties and new developments. He has had no
previous administrative actions filed against him.

14. Respondent has just corﬁpleted forty-eight hours of continuing education
for his broker liéense.

CONCLUSIONS OF LAW

1. These i)roceedings are brought under the provisions of Business and
Professions Code section 10100 et seq. and Government Code sections 11500 through
11528.

2. The crimes of which Respondent was convicted involve moral turpitude.
All of Respondent's violations are, by virtue of the provisions of the California Code of
Regulations, Title 10,’section 2910, subdivisions (a) (7) and (8), substantiaily related to the, |
qualifications, functions or duties of a licensee of the Department, in that the viclations
involved willfully failing to comply with a statutory requirement that an entitlement.be ..

obtained from a duly constituted public authority before engaging in a business or course of

5.
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conduct and involved doing an unlawful act with the intent of conferring a financial or
economic benefit on Respondent.
3. With regard to Respondent's 2006 criminal conviction, cause exists, by

virtue of Business and Professions Code sections 490 and 10177, subdivision (b), to suspend

or revoke Respondent's license and license rights from the Department due to Respondent's
criminal violations.

4. The Department's Criteria of Rehabilitation, set forth in California Code of
Regulations, Title 10, section 2912, provides factors to be considered in evaluating the
rehabilitation of a licensee against whom an administrative disciplinary proceeding for
revocation or suspension of the license has been initiated on account of a crime committed
by the licensee. The criteria require the passage of at least two years from the time of the
most recent criminal conviction. It has been nearly two years since Respondent's conviction.
The court ﬁas terminated Respondent's probation early, reduced his violations to
misdemeanors and expunged the conviction. Respondent has satisfied the restitution ordered
by the court and is working on repaying those investors who were not covered by thé court
order. He has completed the necessary course work to meet the Department's continuing
education requirements. Respondent has been a realtor in his community over many years.
Respondent has not seen his former girlfriend since he was arrested in 2006.

- 5. However, Respondent was convicted of many significant violations of law,
including crimes involving theft, fraud and dishonesty. Under these circumstances, it is
appropriate, in order to protect the public, for the Department to revoke Respondent's
license. ' |

"

Al

mwo.o - . o .
7 . -

oo s .

"
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ORDER
" All licenses and licensing rights previously issued to Respondent RICHARD

ALLEN GELLERSEN under the Real Estate Law are revoked.

This Decision shall become effective at 12 o'clock noon on December 3, 20

DB,

IT IS SO ORDERED 4//3/ dé/
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fadopted as the Decision of the Real Estate Commissioner. A copy

JUL 1 5 2008 ‘
DEPARTMENT OF REAL ESTATE

i A e

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA
* k%

In the Matter of the Accusation of
No. H-3431% 1A

RICHARD ALLEN GELLERSEN, L-2007110102

Respondent.

e e I S e

NOTICE
TO: RICHARD ALLEN GELLERSEN, Respondent, and FRANK M. BUDA, his
Counsel. - -
YOU  ARE HEREBY NOTIFIED that the Proposed Decision

herein dated June 6, 2008, of the Administrative Law Judge is not

of the Proposed Decision dated June 6, 2008, is attached for your
information.

In accordance with Section 11517 (c} of the Government
Code of the State of California, the disposition of this case
will be determined by me after consideration of the record herein
including the transcript of the proceedings held on May 20 and
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must be submitted within 15 days after receipt of the transcript

28, 2008, and any written argument hereafter submitted on behalf -
of Respondent and Complainant.

Written argument of Respondent to be considered by me

of the proceedings of May 20 and 28, 2008, at the Los Angeles
office of the Department of Real Estate unless an extension of
the time is granted for good cause shown.

Written argument of Complainant to be considered by me
must be submitted within 15 days after receipt of the argument of
Respondent at the Los Angeles office of the Department of Real
Estate unless an extension of the time is granted for good cause

shown,

DATED ; ZA// 2008

JEFF DAVI

Real Estar® Commissioner

S.BELL
Counsel
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BEFORE THE
DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNIA

In the Matter of the Accusation of:

Case No. H-34319 LA

RICHARD ALLEN GELLERSEN,
OAH No. L2007110102

Respondent.

PROPOSED DECISION

Administrative Law Judge N. Gregory Taylor, Office of Administrative Hearings,
State of California, heard this matter in Los Angeles, California on May 20 and 28, 2008.

James A. Demus, Staff Counsel, represented Maria Suarez (Complainant}, a
Deputy Real Estate Commissioner in the Department of Real Estate (Department), State

of California.

Frank M. Buda, Attorney at Law, represented Richard Allen Gellersen
{Respondent) who was present throughout the proceedings.

Oral and documentary evidence was received and the matter argued.
The case was submitted for decision on May 28, 2008.

FACTUAL FINDINGS

1. Complainant filed the Accusation in this proceeding in her ofticial capacity.

2. Respondent is presently licensed and/or has license rights as a real estate broker
under the Real Estate Law (Part 1 of Division 4 of the Business and Professions Code).

3. Respondent initially was licensed by the Department in 1978. His broker license
expired on May 25, 2008. (The Department retains jurisdiction over lapsed licenses.
Business and Professions Code section 10103.)



4. On November 13, 2006, in the California Superior Court, County of Los
Angeles, Respondent, upon his no contest plea, was convicted of: seventeen violations of
.Corporations Code section 25110, selling unqualified securities; seventeen violations of
Corporations Code section 25401, selling securities by misrepresentation or omission of
material facts; seven violations of Penal Code section 487, subdivision (a} grand theft; a
single violation of Penal Code section 368, subdivision (d), grand theft of an elder; and a
single violation of Corporations Code section 25541, selling securities by means of
scheme to defraud. Respondent was convicted of forty-three violations —all of them
felonies. The court ordered Respondent to serve 351 days in the county jail with credit
being given for having already served that amount of time awaiting trial. The court also
placed Respondent on formal probation for a perioc¢ of thirty-six months. Respondent
was ordered to pay restitution to the victims in amounts specified by the court.
Respondent and his co-defendant paid the restitution as ordered. (Girlfriend’s father paid
$140,000, Respondent paid $58,235 and the girlfriend paid approximately $500.) They
also paid fines and fees to the court.

5. On March 5, 2008, the Court terminated Respondent’s probation, pursuant to

- Penal Code section 1203.3, reduced the violations to misdemeanors, and set aside
Respondent’s convictions and guilty pleas. The convictions were expunged pursuant to
Penal Code section 1203 4.

6. The facts and circumstances leading to Respondent’s conviction are as follows:
Respondent’s girlfriend moved into Respondent’s condominium with Respondent, her
two children and mother. Respondent discovered that she was very good at day trading
on the stock market. She was able to make significant amounts of money doing this.
Respondent began giving his girlfriend money to invest. When Respondent and his
girlfriend realized how financially rewarding this could be, they decided to invite their
friends tojoin in this effort. They formed a partnership known as “High Quality -
Investments Limited Partnership.” A Placement Memorandum and Limited Partnership
Agreement were drafted and copies given to persons interested in investing. These
securities were not approved or registered with any governmental agency. Respondent
stated that he did not believe that any governmental approval was required although he
now admits that this was an incorrect assumption. Investments were made in $5,000.00
. units. The girlfriend did the actual day trading in stocks while Respondent tried to
interest friends in investing in the partnership. Initially, profits were forthcoming but
after a time this stopped following some bad investments. Respondent endeavored 1o
stem the tide of losses by increasing his investment in the partnership. This@ﬁfﬂ
was not successful and the Partnership ran out of funds. Participants in the partnership
began demanding a return of their money. When this was not successful, one group of
investors filed a complaint with the police and criminal charges were eventually initiated
against Respondent and his girlfriend. Not all of the investors joined in the criminal
proceeding. The nonparticipating partners stated that they realized that it was a risky
investment and were prepared to take the loss. Respondent is making efforts to pay off
this latter group of investors. (The investors whose complaints resulted in the filing of
criminal charges were paid off as part of the court ordered restitution.) There were a total


http:5,000.00

of thirty-eight to thirty-two investors in the partnership. Seven of them filed the
complaint with the police. .

7. Shortly after the filing of criminal charges, Respondent was taken into custody.
Respondent gave his girlfriend a power of attorney so that she could sell some of his
property and raise sufficient funds for his bail. Instead, the girlfriend sold Respondent’s
condominium and distributed the $186,915 in proceeds to herself, her father and others.
She also took all of Respondent’s assets, books and records. She failed to post
Respondent’s bail and he remained in custody until the completion of the preliminary
hearing in the criminal case. At that time the judge hearing the matter released
Respondent on his own recognizance. Respondent was in custody for eight months.
Upon his release, Respondent was homeless.

8. Respondent states that he always warned prospective investors of the risky
nature of an investment in the partnership. This was substantiated by two of witnesses
testifying in this proceeding. While this may be true, it is also true from the wording of
the Placement Memorandum and partnership agreement that Respondent was clearly
seeking investors to join the partnership.

9. Respondent initially invested $40,000 in the partnership. This amount increased
to a total of $260,000. When the partnership began to have financial problems, he
invested another $140,000 trying unsuccessfully to rescue the situation. Respondent
finally had to declare bankruptcy. Respondent’s girlfriend lost $140,000.

10. Respondent takes full responsibility for what happened with the partnership. He
now realizes that he should have registered the transaction. He feels an obligation to
return the money to the investors and is slowly doing that as he is able.

11. Respondent states that he will never be in such a situation as the partnership
again. He believed in his girlfriend and her ability to handle stocks. He was not
knowledgeable about stocks. Respondent is very embarrassed about the entire situation.
He has not seen his girlfriend since he was arrested.

12. Respondent submitted nine letters of recommendation as to his good character.
These letters are from two attorneys and the remainder from persons in the real estate
field who have known Respondent for many years and in a variety of situations. All of
these persons highly praise Respondent as a hard working person with an excellent
reputation who is well liked throughout the community. Six of the persons submitting
letters are aware of Respondent’s conviction and it does not affect their views on his
good character.

13. Respondent was originally licensed as a real estate salesperson in 1974 and he
became a broker two years later in 1976. During this time, he has been in the South Bay
area of Los Angeles. He specializes in residential properties and new developments. He
has had no previous administrative actions filed against him.



14. Respondent has just completed forty-eight hours of continuing education for his
broker license.

LEGAL CONCLUSIONS

1. These proceedings are brought under the provisions of Business and
Professions Code section 10100 et seq. and Government Code sections 11500 through
11528.

2. The crimes of which Respondent was convicted involve moral turpitude. All
of Respondent’s violations are, by virtue of the provisions of the California Code of
Regulations, title 10, section 2910, subdivisions (a) (7) and (8), substantially related to
the qualifications, functions or duties of a licensee of the Department in that the
violations involved willfully failing to comply with a statutory requirement that an
entitlement be obtained from a duly constituted public authority before engaging in a
business or course of conduct and involved doing an unlawful act with the intent of
conferring a financial or economic benefit on Respondent.

3. With regard to Respondent’s 2006 criminal conviction, cause exists, by virtue
of Business and Professions Code sections 490 and 10177, subdivision (b), to suspend or
revoke Respondent’s license and license rights from the Department due to Respondent’s
criminal violations.

4. The Department’s Criteria of Rehabilitation, set forth in California Code of
Regulations, title 10, section 2912, provides factors to be considered in evaluating the
rehabilitation of a licensee against whom an adminisirative disciplinary proceeding for
revocation or suspension of the license has been initiated on account of a crime
committed by the licensee. The criteria require the passage of at least two years from the
time of the most recent criminal conviction. It has been nearly two years since
Respondent’s conviction. Significantly, the court has early terminated Respondent’s
probation, reduced his violations to misdemeanors and expunged the conviction.
Respondent has satisfied the restitution ordered by the court and is working on repaying
those investors who were not covered by the court order. Respondent learned a
significant lesson on the necessity of registering such offerings and will not repeat it. He
has completed the necessary course work to meet the Department’s continuing education
requirements. Respondent has been a respected realtor in his community over many
years. Respondent has not seen his former girlfriend since he was arrested in 2006. All
of this being said Respondent was convicted of significant violations of law. Under these
circumstances, it is appropriate for the Department to monitor Respondent’s activities to
insure that the public is protected. A restricted license is appropriate.



° e

All licenses and licensing rights of Respondent Richard Allen Gellersen under the Real
Estate Law are revoked; provided, however, a restricted real estate broker license shall be
issued to Respondent pursuant to Section 10156.5 of the Business and Professions Code if
Respondent makes application therefore and pays to the Department of Real Estate the
appropriate fee for the restricted license within 90 days from the effective date of this
Decision. The restricted license issued to Respondent shall be subject to all of the provisions
of Section 10156.7 of the Business and Profession Code and to the following limitations,
conditions and restrictions imposed under authority of Section 10156.6 of that Code:

1. The restricted license issued to Respondent may be suspended prior to hearing by Order of
the Real Estate Commissioner in the event of Respondent's conviction or plea of nolo
contendere to a crime which is substantially related to Respondent's fitness or capacity as a
real estate licensee.

2. The restricted license issued to Respondent may be suspended prior to hearing by Order of
the Real Estate Commissioner on evidence satisfactory to the Commissioner that Respondent
has violated provisions of the California Real Estate Law, the Subdivided Lands Law,

Regulations of the Real Estate Commissioner or conditions attaching to the restricted license.

3. Respondent shall not be eligible to apply for the issuance of an unrestricted real estate
license nor for the removal of any of the-conditions, limitations or restrictions of a restricted
license until two years have elapsed from the effective date of this Decision.

4, Respondent shall, within nine months from the effective date of this Decision, present
evidence satisfactory to the Real Estate Commissioner that Respondent has, since the most
recent issuance of an original or renewal real estate license, taken and successfully
completed the continuing education requirements of Article 2.5 of Chapter 3 of the Real
Estate Law for renewal of a real estate license. If Respondent fails to satisfy this condition,
the Commissioner may order the suspension of the restricted license until the Respondent
presents such evidence. The Commissioner shall afford Respondent the opportunity for a
hearing pursuant to the Administrative Procedure Act to present such evidence.

A I

7
N. GREGOKY TAYLOX”
Administrativé Law Judge
Office of Administrative Hearings

DATED: June 6, 2008.
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JAMES DEMUS, Counsel (SBN 225005)

Department of Real Estate SEP 2 5 2007

320 West 4th Street, Suite 350 )

Los Angeles, California 90013-1105 DEPAETMENTCﬁ:REALE51ATE
’ BY: - ﬂ,l!ry\.a—-—‘

Telephone: (213) 576-6982
(Direct) {213) 576-6910

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA

* kK

Iin the Matter of the Accusation of No. H-34319 LA

}
)
RICHARD ALLEN GELLERSEN, ) ACCUSATION
)
Respondent. )
)

The Complainant, Maria Suarez, a Deputy Real Estate
Commissioner of the State of California, for cause of Accusation
against RICHARD ALLEN GELLERSEN, (“Respondent”) alleges as
follows:

1.

The Complainant, Maria Suarez, a Deputy Real Estate
Commissioner of the State of California, makes this Accusation
in her official capacity.

2.
Respondent is presently licensed and/or has license

rights under the Real Estate Law, Part 1 of Division 4 of the
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California Business and Professions Code {(“Code”), as a real
estate broker.
3.

On or about November 13, 2006, in the Superior Court
of California, County of Los Angeles, in case no. BA267037,
Respondent was convicted of vioclating 17 counts of California
Corporations Code Sections 25110-25540(a) (sale of unqualified
securities) and violating 17 counts of California Corporations
Code Sections 25401-25530(b) (false statement on securities).
Respondent was also convicted of violating 1 count of California
Corporations Code 25541 (sale of a security by use of fraudulent
practice). In addition, Respondent was convicted of violating 7
counts of California Penal Code Section 487(a) (grand theft of
property over $400), and 1 count of California Penal Code
Section 368(d) (theft of an elder’'s property). All of these
crimes were felonies. The underlying facts of these crimes
involvé moral turpitude, which bear a substantial relationship
under Section 2910, Title 10, Chapter 6, California Code of
ﬁegulations to the qualifications, functions or duties of a real
estate licensee.

4,

The crimes of which Respondent was convicted, as
described in Paragraph 3 aﬁove, éonstitute cause under Sections
490 and 10177(b} of the Code for the suspension of revocation of
the licénse and license rights of Respondent under the Real

Estate Law.
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- WHEREFORE, Complainant prays that a hearing be
conducted on the allegations of this Accusation and that upon
proof thereof, a decision be rendered imposing disciplinary
action against all the licenses and license rights of
Respondent, RICHARD ALLEN GELLERSEN, under the Real Estate Law
(Part 1 of Division 4 of the Business and Professions .Code) and
for such other and further relief as may be proper under other
applicable provisions of law.

Dated at Los Angeles, Caljfornia

this 552\52 day of

cC: RICHARD ALLEN GELLERSEN
Maria Suarez
Sacto.




