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MAY 16 2013
2 || DEPARTMENT OF REAL ESTATE
Department of Real Estate
* ||P.0. Box 187007 By JQ V.

Hacramento, CA 95818-7007
¢ || Telephone; (916) 227-0781

BEFORE THE DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNIA.

LR
10 '

11 || In the Matter of the A¢cusation of
No. H-11500 SF

12 HARBOR BAY REALTY INC., and STIPULATION AND

N DENNIS GEORGE PAGONES, AGREEMENT e

14 ' Respondents,

15 It ig hereby stipulated by and between HARBOR BAY REALTY INC,, and

16 || DENNIS GEORGE PAGONES (Resporidents), represented by Joghua A, Rosenthal, and the
17 || Complainant, acting by and through Truly Sughrue, Coungel for the Departinent of Real

18 || Estate (Department), as follows for the purpose of settling and disposing the Acduaaﬁon

19 {| (Accusation) filed on Septomber 19, 2012 in this matter;

20 L. Allissues which were to be contested and all evidence which ves to be
21 || presented by ,Comp]aina.nt and Respondents at & formal hearing on the Acousation, which hearing]
22 || 'Wés to be held {n accordance with the provigions of the Administrative Procedure Act (APA),
23 || shall instead and In place thereof be submitted solely on the basis of the provisions of this

w4 || Stipulation and Agreement. | '

28 2. Respondents have received, rerd, and understand the Statement to

2¢ || Respondent, and the Discovery i‘rovisions of the APA. filed by the Department in this

27 || proseeding.
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x 3. Respondents filed a Noﬁcc. of Defenso pursuant to Section 11305 of the

2 || Government Code for the purposs of requeating a hearing on the allegations in the Aecusation,

3 || Respondents hereby freely and voluntarlty withdraw seid Noﬂce of Defcnse Respondents

¢ || soknowledge that they underatend that by withdrawing said Notico of Dofanse they will thereby
3 ([ walve thelr righta to require the Rerl Ratate Commissioner (Commissioner) to prove the

¢ || allegations in the Accusation at & sontested hearing held in accordance with ﬂllc provisions of the
7 || APA, and that they will weive other rights afforded to them in connection with the hesring such
@ || as the right to present evidence In defonge of the allegations in the Acousation and the right to

9 || cross-examine wimesaas;

10 4. | This stipulation 1 based on the factus! allegetions contatned {n the

11 1| Avousation, In the intersst of expedienocy and economy, Respondents o'hoc»sc not to contost theae
12 |} factual allegations, but to ramain sllent and understands that, as a result thcrcoﬂ there fictual

13 || statements will serve as & prima facie basis for the "Ijatannination of Issues” and "Order” set

14 | forth balow. The Commissloner shell not be required to provide farther mdencs 10 prova such
15 || allegations,

1¢ 5. Thig Sdpulaﬂé_n and Respondents' decision not to contest the Accusation
17 |} are made for the purpose of reaching an agreed disposition of this procseding and are exprepsly
18 || Mimited to this proceeding and any other procaeding or case in which the Department, the state or
15 || federal government, an agency of this state, or an agencly of another state Is invoived.

20 6. Rospondents understand that by agrecing to this Stipulation und

21 || Agreement, Respondents agreos to pay, putsuant to Seotion 10148 of the Califqrnia. Business

22 |l and Profensions Code (Code), the coet of the audit, which resulted in the detormination that
23 || Respondents committed the trust fund violatlon(s) found in Patagraph I of the Determiuation of
24| Insues, The amount of paid costs is $5,357,65.

o || 7. Respondents furthor undetstand that by agreeing to this Stipulation and
26 (| Agreetent, the findings sot forth bolow it the Determination of Issttes become final, and thar

27 || the Commissioner may charge sald Respondents for the costs of any audit conducted pursuant to
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1 || Section 10148 of the Code to defermine if the violations have been corrected, The maximum

2 [|coata of said eudit shall not exceed $5,357.65,

3 8. It is underatood by the partles that the Commissioner may adopt the

¢ || Stipulation and Agroement as his ﬁeoision In this matter thereby imposing the penalty and

5 [{ sanctions on the real estate licenses and lice'nse righta of Respondents as set forth in the below

¢ || "Order", In the eveni thet the Commissioner in his discretion does not adopt the Stipulation and

7 || Agrecment, it shall be void end of no effect, and Rcspoﬁdcnts shall retain the right to a hearing

® || and pracesding on the Accusations under all the provisions of the A¥A and shall not be bound by|
9 || any ad.mission or wajvor mado heroin,

10 . 9, The Qtder or any subsequent Order of the Comrlssloner mads pursuant o

L1 || this Stipulatlon and Agrosment shell not constituts en estoppel, metger or bar to.any furthcr

12 || adminigtrative or olvil proceedings by the Department with respect to any matters which were not

13 || specifically alleged to be causss for action ln Accusation H-11500 SF,

14 " . . LK
14 DETERMINATION OF ISSUES
1@ - By reason of the forsgoing stlpulations and waivers and solely for the purpose of

17 || sstilement of the pending Acousation without a hearing, it Is stipulated and agreed that tho

18 1| following deterrnination of inaues ahall be mede: '

I 1 |

20  The acts and omissions of HARBOR BAY REALTY INC. (HBRI) es desoribed

21 ]| in the Fieat Cause of Actlon of the Accusation are grounds for the puspension or revocation of

22 || HBRDs lioenees and lioense rights under the following a¢ctiona of the Code and Title 10 of the
23 1| Califormmin Code of Rogulations (Regulaﬂons): ‘

24 (1) As to Paregraphs 11(a) and 11¢b), under Seotion 10177(d) of the Code in
25 || cojunction with Section. 10145 of the Cods and Seotion 2832,1 of the Regulations;
26 (3)  Asto Paragraph 11{(¢), under Section 10177(d) of the Code in cordunctxon

27 ([ with Section 2831.1 of the Regulations; and

. H-11500 8¢
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1 @)  Asto Paragraph 11(d), wnder Seotlon 10177(d) of the Codé in
‘2 |} conjunction with Seotion 2831.2 of the Regulations,
3 ' , |

9 The sots and/or omissions of DENNIS GEORGE PAGONES (PAGONER) as

b || described in the Sacond Cause of Actlon of the Accusation Is cause for the suspznsion or
6 || revocation of PAGONES? licenss and/or license nghts under Section 101 77(‘}1) of the Code,

7 ' T
o ORDER
8 1
0 : All licefiees and Heenalng rlghts of Respondent HBRI under the Real Rstats Law

11 |[are suspended for a period of forty-five (45) days from the offective date of fhiﬁ Order; provided,

12 ([ however, that: v

13 1) Fifteen (15) days of said suspsnsion shall be stayed, upon the condition thet HBRI petition
14 pursuant {o Section 10175,2 of the Code and pays a monetary penalty pursuant to See;i;;
18 10175.2 of the Code at a raté of $100 for each day of the suspanaion for a total monetary |
16 penalty of $1,500,

17 8) Seid payment shall bo in the form ofﬁ cashior’s check or certified check made payable to

18 the Consumer Recovery Account of the Reel Estate Fund. Said check must be delivered
19 . to the Depariment prior to the effective date of the Otder in this mater, |
20 ||+ b) No further cause for diso!plinétry action againet the Real Estate [ioensﬁs of Respondent R
Rl oocuts within two (2) yoars from the effective date of the declsion in this matter,
2z | ¢) IfRespondent fails to pay the monetary penalty as provided above prior to the effective
23 . date of thls Order, ﬂté stay of the suspension shall be vacated as to thet Respondent and
24 the order of suspension shall be immediately exeouted, under this Order, in whioh event

. 25 1  the sald Respohdem shall not be entitled to any repayment nox cradit, prbra’oed o¥
26 < otherwise, for the money paid to the Depaftmen{ under the terny of this Order,
27 | | |

A . H-11500 SR
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3 d) If Responderit pays the monetary penalty and any other moneys due under this Stipulation

2 and Agreement and 1f no further cause for diseiplinary action against the real eatate
: license of aeid Respondent ocours within two (2) yeats from the effective date of this

4 Order, the entire stay hereby granted this Order, &g to srid Respondent only, shall besorno
3 permanent, a

6 |12)_Thirty (30) days of said sugpension ghall be stayed for two (2) years upen the following terms

7 and conditions: ‘ .

8 a) HBRI shall obey all lawa, rules and regulations governing the rights, duties and

d rogponsibilities of a real estate licensee in the State of Californis; and,
10 b) Thatno final subsequent determination be made, after hearing or upon stipulation, that
1 oause for disciplinary action oecurred within two (2) yoars from the effective date of this
iz Order. Should such & determination be made, the Commissioner may, in his dlscretion,

18 vecats and set aside the stay orde:' and reimpose all o1 & portion of the stayed suspension,

14 Should no such determination be mado, tho'atay imposed herein shall become permenent,
15 It
16 All licenses and liconsing rights of Respondent PAGONES under the Real Estate Luw are
17 | sus 1 a perlod of thirty (30) days from the effeotive date of this Order; provided,

18 || however, that:

19 |1 Fifteen (15) days of sald suspension shall be stayed, upon the condition that PAGONES
20 || petition pursuant to Sestion 101752 of the Code and pa;lra & monetary penalty pursuant to Section
21 |[10175.2 of the Code eve rate of $100 for cach day of the suspension for a total monestary penalty

2z | of $1,500,
23 ) Said payment shall be in the form of & cashier's check ot certified check made peyable to
24 the Consutner Recovery Aocount of the Real Estate Fund, Said check must be delivered
A to the Department prior to the effective dute of the Ordet in this tatfer,
26 , b) No further cause for disciplinary ection againgt the Reel Estate Iicensgs of Reapondent
27 oocurs within two 62) years from the effective date of the deoision in this mafter.
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1 ) If'Respondent fails to pay the monetary penelfy as provided above prior to the effective

C date of this Order, the stay of the suspension shall be vacated as 1o that Respondent and

A . the order of suspension shall be immediately executed, under thig Order, in which event

4 the sald Respondent shall not be entitled to any repayment not oredit, prayated or

s otherwise, for the money Ip_aid to the Department under the terma of this Order,

¢ d) If Respondent pays the manetery penelty and a.n:;r other moneys due under this Stipulation

7 and Agrocrnent ad if no further canse for diselplinery action ageinst the real estate

B ~ Hoense of said Respondent ocours within two (2) years from the sffective date of this

3 Ordey, the entlrs stay hereby granted thig Order, as to said Respondent only, shall become
10 penmanont.

13 {|2)  Fifteon (15) days of sald suspension shall be stayed for two (2) yoers upon the following

12 ||terms and conditions:

i3 2) PAGONES ghall obey all laws, riles and regulations governing the rights, dutiss end

14 responslbilities of a real estate loengee in the State of California; and,

15 b) That no final subseguent détetminaﬁo;l be made, afier hearing or upon stipulation, that

l6 cause for disciplinary action ocourrod' within two (2) years from the effective date of this

17 Order, Should such & determination be made, the Conunissioner may, in his discretion,

18 vacate and set aside the aéay ordet and relmpose all or a portion of the stayed suspelnsion.
, 19 Should no such determination be made, the stay imposud hereln shall become permanent.

20 [|3) All Heenises and loonsing rights of PAGONES are Indefinitely suspended vunlese o until
21 |{ Respondent provides proof satisfactory to the Commissioner, of having taken and suceensfully

22 || complated, the continuing education courae on trust fund accounting and handling specified in

23 || paragraph (3) of subdivision (a) of Seotion 10170,5 of the Code. Proof of satlsfaction of this

24 || requirement includes evidence that respondent hus successfully completed the trust fund account
26 (| arid handling continuing education course within 120 days prior to the effective date of the

26 (| Decision in this matter,

27 +4) PAGONES shall, within six (6) months from the effecilve date of this Decision, take and

6= 'B-11500 8F
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* || pass the Profossional Responsibility Bxamination adminjsteted by the Department indluding the
2 || payment of the appropriate examination fee. If Respondent fails to satisfy this condition, the
5 1| Commiss{oner mey order suspension of the Jictnse until Respondent passes the examination,

4 I
1) All lioenses and loensing rights of Respondents are indefinitely suspended unless or until

Respondonts submit proof satlsfactoty to the Commissioner of having cured the shortage elleged
In Patagraph 11(s) of the Accusation. If Respondents fail to satisfy this condition, Respondents
licenee shall be suspended unti] Respondents present proof that Respondenta have curad the trust
® || fand shortage,

2) Pursupnt to Sectlon 10148 of the Code, Respondents shall jointly and severally pay the sum of
$5,357.65 for the Commissioner's cost of the audit which led to this digelplinary action.

30

" Respondents shall pay such cost within sixty (60) vdays of receiving an invoice from the
~ H Commissioner. The Commissioner may suspend the Respondents Heense pending & hearing held
h . in accordance with Section 11500, ef seq,, of the Government Cods, if payment is not timely made]
g as provided for herein, ot ag provided fof In a subsequent agreement between the Respondents
' 5. and the Commiasioner. "The suspension chall vemain in effoot wntil pe.y;nent {s made in full or
* until Respondents enter into an agreement satisfactory to the Commissioner to provide for
i pByment, or until o decision providing otherwise is adopted following a hearing held pursuagt to
* this condition, | .
19 3) Pursuent to Section 10J48 of the Code, Respondents shall jointly and severally pay the
“ Cotntissionier's reasonable cast, nat to excesd 3_5,357.65, for an audit to determine if
“ Respondents have corrected t};c trust fund violation(s) found in the Determination of Issyes, In
“ calculating the amount of the Commissioner's reagonable cost, the Commissioner may use the
# estimated average howrly salacy for all persons performing audits of real estate brokers, and shall
“ Include an allocation for trave] time to and from the auditor's place af work, Respondents shall
:: pay such cosr within slxty (60) days of reveiving an invoice from the Commissioner detailing the

aotivities performed dyiring the rudit and the amount of time spent performing those activitles,
27
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1 |[The Commissioner may suspend Respondents license pending a hearing held in accordanee with |-
2 || Bectlon 11500, et geq., of the Government Code, if payment ja not timely made as provided for

3 || herein, or as provided for i ina subsequent agrecment between Respondents and the

¢ || Commissloner, 'The suspension shall remaln in effect untl payment is made {n full or unti]

B || Respondents enter into an agreement satisfhetory to the Commissioner to pxovida for peytment, or
6 || untl] p dectsion providing othervse is adopte;d following a hearing held pursuant to this

7 |{eondition,

" s mmfc)«\f kjfn/ &

10 [IDATED TRULY SUGHRUE
11 Coungel for Complainant
. E
12 ' I'have rend the Stipulation and Agresment, discussed it with my counsel, and Ity

43 || terma are understood by me and are agrecable and accoptable.to me. I understand that ] am

11 || weiving rights glven to me by the California Administtative Procedure Act, and I willingly,

15 || intelligently and voluntarily walve those :lg,hts. including the right ofrequitmg the
Commissioner to prove the allegations in the Accusations at 8 hearing et which I would have the

16

1 rlght o cross-examine witnesses agrinst me end o presert avidence in defense and mitigation of
the charges,

18

18

20 3=27/13 A

25 ||PATED 7 2 !

HARBOR BA' REALTY NG,

22 , Respondent :

23

S22 ,
DATED:

B ‘ . ' Respondent
26
27
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16
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27

W

I have reviewed the Stipulation and Agreement as to form and content and haVe

advised my client accordingly, -

DA’.['ED ‘ | JOSHUA Ak\fztgssnm
_ Attorney for Respondents
' L ]

The foregoing Stipulation and Agreement is hmby adopted as my Decision and

shall become effective gt 12 o'clock noon on JUN 05 2013

IT1S SO ORDERED 1&17\ z3, Z_’"'"E’ .

Real Estate Compnissioner

. By: Jeffrey Mason

* Chief Deputy Commissioner

e e WW
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