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Department of Real Estate

P.O. Box 187007 ‘ JAN 28 2013
Sacramento, CA 95818-7007
Telephone: (916) 227-0781 NTOF REAL ESTATE
By .
U/

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA
* %k
In the Matter of the Accusation of )
, ) No. H-11460 SF
POWERHOUSE PROPERTY )
PUL

MANAGEMENT COMPANY INC,,and 3 SELLATION AND
HERNANI TANO MENDOZA, )
| )
Respondents. )

It is hereby stipulated by and between POWERHOUSE PROPERTY
MANAGEMENT COMPANY INC., and HERNANI TANO MENDOZA (Respondents),
represented by Joshua A. Rosenthal, and the Complainant, acting by and through Truly
Sughrue, Counsel for the Department of Real Estate (Departrhent), as follows for the purpose
of settling and disposing the Accusation (Accusation) filed on September 19, 2012 in this
matter: |

1. All issues which were to be contested and all §:vidence which was to be
presented by Complainant and Respondents at a formal hearing on the Accusation, which hearing
was to be held in accordance with the provisions of the Administrative Procedure Act (APA),
shall instead and in place thereof be submitted solely on the basis of the provisions of this

Stipulation and Agreement.

-1- H-11460 SF
05/19/11




11/20/2012 08:23 FAX 5108322945 Medlin & Hargrave,P.C. @003/011

" 10/25/201% THU 13:41 FaX

10
11
12
13
14
15
Elﬁ
17

18

19,

20

21

22

23

24

256

26

27

foas/oLt

2. Respondents have received, read, and understand the Statement to
Respondent, and the Discovery Provisions of the APA, ﬁled by the Department in this
proceeding, ‘

3. Respondents filed a Notice of Defense pursuant to Section 11505 of the
Gaverament Code for the purpose of requesﬁné a hearing on the allegations in the Accusation,
Respondents hereby freely and voluntarily withdraw said Notice of Defense, Respondents
acknowledge that they understand that by withdrawing said Notice of Defense they will thereby
waive their tights to require the Real Estate Commissioner (Commissjoner) to prove the
allegations in the Accusation at a contested hearin'g‘ held in accordance with the provisions of the
APA, and that they will waive other rights afforded to them in connection with the hearing such
as the right to present evidence in defense of the aﬂegations in the Accusation aud the right to
crogs-examine witnesses, | ,

4. This stipulation s based on the factual llogations contained in the
Accusation, In the Interest of expediency and economy, Respondents chooss not to contest these
faotual allegations, but to remain silent and understands that, as a i‘esult thereof, thaée faotual
statements will serve as a prima facie basis for the "Determination of [ssues” and "Order” get
forth below. The Commigsioner shall not be required to provide furthet evidence to prove such

allegations, '
5, This Stipulation and Respondents’ decision not to contest the Accusation

are made for the purpose of reaching an agreed disposition of this proceeding and are cxpresély
limited to this prooeeding and any other proceeding or case in which the Department, the state or
federal government, an agenoy of this state, ot an agency of another state iz involved,

6. Respondents understand that by agresing to this Stipulation and
Apgreement, Respondents agrees to pay, pursuant to Seotion 10148 of the Califomia Business
and Professions Code (Code), the cost of the andit, which resulted in the determination that
Respondents committed the trust fund violation(s) found in Paragraph I of the Determination of

Issues, The amount of said costs is $3 ,290,72.
‘ 0. . H-11460 SF
05/19/11
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1 7. Respondents further understand thet by agrecing to this Stipulation and

2 || Agreement, the findings set forth below in the Determination of Tssues become final, and that

3 ||the Commissioner may charge said Respondents for the costs of any andit conducted pursuant to

4 || Section 10148 of the Code ta determine if the violations have been corrected, The mimum

5 {|costs of gaid andit shall not exceed $3 290.72.

6 8. Respondents understand that by agreeing to this Stiputation and

7 Agreement, Respondents agree to pay, pursuant to Section 10106 of the Code, the cost of the

® ||investigation and enforcement which resulted in the determingtion that Rcspondants committed

8 (| the violation(s) found in the Determination of Tssucs. The amount of said costs is $400.00.

10 9, It is understood by the parties that the Commissioner may adopt the

11 || Stipulation and Agreement ag his/her decision in this matter thereby imposing the penelty and

12 || sanctions on the real estate licenses and license rights of Respondents as set forth in the below

A 13 || "Order", In the event thet the C;Jmmissioner In histher discretion does not adopt the Stipulation
14 |land Agresment, it shall be void aand of no offact, and Respondents shall retain the right to a

. 15 || hearing and pmoeeding'on the Acousations under all the provisions of the APA and shall not be

16 || bound by any admission or waiver made herein.
17 10.  The Order or any subsequent Order of the Commissioner made pursuant to
26 | this Stipulation and Agreement shall not constitute an estoppel, merger or bar to any further
1% | administrative or civil proceedings by the Department with respeot to any matters which were not
20 speciﬁo_glly alleged to be causes for action in Accusation H-11460 SF.

21 : * how
22 DRETERMINATION OF ISSUES
23 By reason of the foregoing stipulations and waivers and solely for the purpose of

24 | settlement of the pending Accusation without a hearing, it is stipulated and agreed that the
25 |l following determinetion of issues shall be made:
26
a7

3. : H~11460 SF
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I

Accusation are grounds for the suspension or revocation of POWERHOUSE' s licetises and

license rights under thé following sections of the Code and Tltle 10 of the California Code of
Regulations (Regulations)!

(1) Asto Paragraph 11(a), under Section 10177(d) of the Code in conjunction
with Section 10145 of the Code and Section 2832.] of the Regulations; | |

(2)  Asto Paregraph 11(b), under Section 10177(d) of the Code in
conjunction with Section 10145 of the Code and Section 283 1 of ihe Regulations;

(3)  Asto Pamgraph 11(c), under Section 10177(d) of the Code in conjunction
with Section 283 1.1 of the Regulations; |

(4)  Asto Paragraph 11(d), under Section 10177(d) of the Code in
con Junctxon with Section 2831,2 of the Regulations;

I
The acts and/or omissions of HERNANI TANO MENDOZA (MENDOZA) as

described in the Second Cause of Action of the Accusation is cause for the suspension or
revocation of MENDOZA' s license and/or license rights under Section 10177(h) of the Code.

% % b

QRDER
I

All licenses and licensing rights of Respondent POWEREOUSE under the Real
Estate Law are suspended for a period of sixty (60) days ftom the effective date of this Order;

provided, however, that;

\}) Thirty (30) days of said suspension shall be stayed, upon the condition that Respondent

petition pursuant to Section 10175.2 of the Code and pays 2 monetary penalty pursuant to

H-11460 SF
05/19/11
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2) Thirty (QMM of said suspension shall be stayed for two (2) years upon the following terﬁs

and conditions:

3)

Section 10175.2 of the Code at a rate of $ 100 for each day of the suspension for a fotal

monetary penalty of $3,000,

) Said payment shall be in the form of a cashier's checkor certified checkmeade payable to
the Consumer Recovery Account of the Real Estate Fund. Said check-must be delivered

to the Department prior to the effective date of the Order in this matter.
b) No cause for disciplinary action against the Real Estate licenses ofRespondent

occurs within two (2) years from the effective date of the decision in this matter.
c) If Respondent fails to pay the monetary penalty as provided above prior to the effective

date of this Order, the stay of the suspension shall be vacated as to that Respondent and
the order of suspension shall be immediately executed, under this Order, in which event
the said Respondent shall not be entitled to any repayment nor credit, prorated or
otherwise, for the money paid to the Department under the tezmé of this Order.

and Agreement and if no further cauge for dlSOlplmar}' action against the real extate
license of sald Respondent oceurs within two (2) years from the effective date of this
Ordet, the entire stey hereby granted this Order, as to sald Respondent only, shall become

permanent,

a) Respondent shall obey all laws, rules and regulations zoveming the rights, duties and

responsibilities of a real estate licenses in the State of California; and,

b) That no final subsequent determination be made, after hearing or upon stipulation, that,
cause for disciplinary aoﬁon occurred within two (2) years from the effsctive date of this
Ordcr. Should such a determination be made, the Commissioner may, in his discretion,
vacate and set aside the stay order and reimpose all or a portion of the stayed suspension.
Should no such determination be made, the stay imposed herein shall become pettanent.
All licenses and licensing rights of POWERMOUSE are indefinitely suspended unless or

- 5. H-11460 SF
05/19/11
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performing audits of real estate brokers, and shall include an allocation for travel time to and
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until Respondents pays the sum of $400.00 for the Commissioner’s reasonable cost of the
investigation and enforcement which led to this disciplinary action. Said payment shall be in the

form of & cashier's checkeor certified checlcmade payable to the Real Estate Fund,
OUSE shall jointly and severally with

MENDOZA pay the sum of $3,290.72 for the Commissioner's cost of the audit which led to this
disciplinary action. Respondents shall pay such cost within sixty (60) days of receiving an
inveice from the Commissioner. The Commissioner may suspend the Respondents license

pending a hearing held in accordance with Section 11500, et seq., of the Government Code, if

payment is not timely made as provided for herein, or as provided for in a sabsequent agmement
betwoen.the Respondents and the Commissioner. The sugpension shall remain in effect until
payment is made in full or until Respondents enter into an agreement satisfactory to the
Commissioner to provide for payment, or until a decision providing otherwise is adopted
following a hearing held pursuant to this condition, . |

5) Pursuant to Section 10148 of the Busineas and Professions Code, POWERHOUSE shal]
jointly and severally with MENDOZA pay the Commissioner's teasonable cost, not té exceed
$3,290.72, for an audit to determine if RGSponc!ents have corrected the trust fund violation(s)
found in the Determination of Issues. In calculating the amount of the Commissioner’s
reasonable cost, the Commissioner may use the estimated average hourly salary for all persons

from the auditor's place of work= Respondents shall pay such cost within sixty (60) days of
receiving.an invoice from the Commissioner detailing the activities perfortned during the audit
and the amount of time spent pexforming those activities. The Commissioner may suspend
Respondents license pending a hearing held in accordance with Section 11500, et seq., of the
Government Code, if payment {8 not timely made as provided for herein, or as provided fot in a
subsequent agreement between Respondents and the Comumissioner, The suspension shall
remain in effect until payment 1s made in fall or until Respondents enter into an agreement

satisfactory to the Commissioner to provide for payment, or until a decision providing otherwise
H-11460 SF
05/19/11

-6~ .



http:3,290.72
http:3,290.72
http:of$400.00

1172072012 09:25 FAX 51083223945 Medlin & Hargrave,P.C. @008/011

©10/25/2012 THU 13142 PBAX

10
L1
12
13
14
15
16
17
19
19
20
21
22
23
24
25
26

27

geuY /UL

is adopted following a heuring held pursuant to this condition. ,
1
All licenses and licensing rights of Respondent MENDOZA under the Real Estate Law
are suspended for a period of sixty (60) days from the effective date o

bowever, that:

1) Thirty (30) days of said suspension shall be stayed, upon the condition that Respondent

petition pursuant to Section 10175,2 of the Code and pays a monetary penal

10175.2 of the Code at a rate of $100 for each day of the suspension for a total monetary penalty

of $3,000,

ment shall be in the form of a cashier's checloor certified checkomade payable to

the Consumer Recovery Accmmt of the Real Estate Fund. Said checlkamust be delivered
to the Department prior to the effective data of the Order in this matter.

b) No further cause for disciplinary action against the Real Estats licenses of Responden:
occuré within two (2) years fmm the effective date of the decision in this matter.

¢) I Respondent fails to pay the monetary penalty as provided above prior to the effective
date of this Oxrder, the stay of the susperision shall be vacated as to that Respondent and
the order of suspension shall be immediately cxecuted, under this Order, in which event
the said Respondant shall not be entitled to any repayment nor crédit, prorated or
otherwise, for the money paid to the Department under the terms of this Order.

d) IfRespondent pays the monetaty penalty and any other moneys due under this Sti
and Agreement and if no further cause for disciplinary action against the real estate
license of said Respondent ocours within two (2) yeats from the effective date of this
Order, the entire stay hereby granted this Order, as to said Respondent only, shall become

permanent,
2) Thirty (30) days of seid suspension shall be stayed for two (2) years upon the following

terms and conditions:

H e T "

H-11460 SF
05/19/11

&) Respondent shall obey all laws, rules and regu]aﬁons governing the rights, duties and

o7




1172042012 09:25 FAX 5108322945 Medlin & Hargrave,P.C. 4003/011

@ocs/oLn

*10/25/2012 THY 13142, PFAX

10
11
12

13

15
16
17
19
15
20
21
22
23
24
25
26

27

responsibilities of a real estate licenses in the State of California; and, '
.b) That no final subsequent determination be made, after heating or upon, stipuletion, that
cause for disciplinary action occurred within two (2) years from the effective date of this
Order, Should such a determination be made, the Commissijoner mey, in his discretion,
vacate and set aside the stay order and reimpose all ora portion of the stayed suspension,
Should no such determination be meade, the stay imposed herein shall become permanent.
3) All licenses and licensing rights of MENDOZA arc mdeﬂmte]y suspended unless or unti}

Respondents pays the sum of $400,00 for the Commissioner's reasonable cost of the Investigation|
and enforcernent which led to this disciplinary action. Seid payment shall be in the form of a
cashier's checlonr certified cheok-made payable to the Real Estate Fund.

4) Pursuant to Section 10148 of the Code, MENDOZA shall jointly and severally with

POWERHOUSE pay the sum of $3,290.72 for the Commissioner’s cost of the audit which led tg
this disciplinary eotion. Respondents stiall pay such cost within sixty (60) days of receiving an |
invoice from the Commissioner. The Commissioner may suspend the Respondents license
pending a hearing held in accordanae with Section 11500, et seq,, of the Government Code, if
Ppayment is not timely made as provided for herein, or as provided for i1 a subsequent agreement
between the Respondents and the Commissionsr. The suspension shall remain In effect until
payment is made in full or until Respondents enter into an sgrecment satisfactory to the
Commissiorier to provide for payment, or until a decision providing otherwise is adopted
following a hearing held purguant to this condition,

5) Pursuant to Section 10148 of the Code, MENDOZA shall jointly and severally with

POWERHOUSE pay the Commissioner’s reasonable cost, not to exceed $3,290.72, for an sudit
to determine if Respondents halve corrested the trust fund viclation(s) found in the Determination.
of Issues. In calculating the amount of the Commissioner's reasonable cost, the Commissioner
may use the estimated average hourly salary for all petsons petforming audits of real estate

brokers, and shall include an allocation for ttavel time to and from the auditor's place of worl—

Regpondents shall pay such cost within sixty (60) days of recelving an invoice from the
H-11460 SF
05/19/11
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i pursuant to this condition,

Commissioner detailing the activities petformed during the audit and the amount of time spent
performing those actlvities, The Commissioner may suspend Respondents licenso pending a
hearing held In aocordance with Section 11500, e1 seq., of the Government Code, if payment is not
timely made as provided for herein, or ax provided for in a subsequent agreement between
Respondents and the Commissioper. The suspension shall remain in effect until pay}:nont is
made in full or until Respondents enter into an agreement satisfactory to the Commigsioner to
provide for payment, or until a decision providing otherwise is adopted following a hearing held

6) All licenses and licensing rights of MENDOZA e indefinitely suspended unless oruntil .

20 Vo -\ %@Z i

Respondetit provxdw proof satisfastory to the Commissioner, of having taken and successfully
completed the contimung education coutse on trust fund accounting and bandling specified in
paragraph (3) of subdivision (a) of Section 10170.5 of the Code, Proof of satisfaction of thig
requirement includes evidon‘oc that respondent has successfully completed the trust fund account
and handling continuing education course within 120 days prior to the effective date of the

Devcision in thig rnatto:. '

DATED PRULA SUGHRUE.

Counsel for Complainant
L3 B ]

I have read the Stipulation and Agreement, discussed it with my counsel, and its
terms are understood by me and are agresable and acceptable to me. I understand that T am
walving rights given to me by the California Administrative Procedure Act, and I willingly,
intelligently and voluntarily walve those rights, including the right of requiting the
Commissioner to prove the allegations in the Accysations at a hearing at which I would have the
right to oross-examine witnesses against me and to present evidence in defenss and mitigation of

the charges.

-9. - H-11460 SF
05/19/11
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Mot mbote 11, 2072 kot T Prevcde,

DATED ', on behalf of
POWERHOUSE PROPERTY
MANAGEMENT COMPANY INC.
Respondent
Ntrben 1620 12 o Toro  runton
DATED HERNANI TANO MENDOZA

Respondent
L3 1] l

I have reviewed the S’tipulation and Agreement as to forfh and.content and have

advised my client accordingly, o : / ‘
-~ 7.1

DATED JOSHUA A, RGSENTHAL
Attorney for Respondents

LI )

The foregoing Stipulation and Agreement is hereby adopted as my Deelsion and

shall become effective at 12 o'clocknoon on FEB 19 2013

ITIS SO ORDERED /////7/43

Real Egtate Commissioner

By AWET P, KIDANE
Chief Deputy Commissioner

H=]11460 SF

210 -
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