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Department of Real Estate FEB 13 2013

[1P.O. Bax 187007

; 7007 ’ :
Sacramento, CA 95818-7 DEPARTMENT OF REAL ESTATE

Telephone: (916) 227-0781 : QM——\

BEFORE THE DEPARTMENT OF REAL ESTATE

STATE OF CALIFORNIA
» k&
In the Matter of the Accusation of ; No. H-5925 SAC
) .
- B ) STH’ULAT[ON AND
KIMBERLY ANN POIESZ, ) AGR ENT
Respondent. )

It is hereby stipulated by and between KIMBERLY ANN POIESZ (Respondent)
and her atiorney, Michael Thomas, and the Complainant, acting by and through Truly Sughrug,

Counsel for the Department of Real Estate (Department), as follows for the purpose of settling

1. All issues which were 10 be contested and all evidence which was to be

presented by Com"plainant and Respondent at a formal hearing on the Acctisation, which hearing

{ was to be held in accordance with the provisions of the Adminigtrative Procedure Act (APA),

shall instead and in place thereof be submitted solely on the hasis of the provisions of this

| Stipulation and Agreoment.
23 |

2. Respondent has received, read, und undarstands the Statement to
Respondent, and the Discovery Pravisions of the APA fifed by the Department in this

proceeding.

o a1n H-5925 SAC
1202712




(ST ]

[0 WU I ST I

>

10

1

13
14

L5

17
1g
18
20
21
22

23

21

25

126

27

|| the allegations in the Accusation and the right to cross-examine winesses.

| Agreement, Respondent agrees 10 pay, pursuant to Section 10148 of the California Business and

| Professions Code (Code), the cost of the audit which resulted in the determination that
{ amount of said costs is $3,031.32.

| Agreement in Settlerment, the findings set forth below in the Determination Of Issues become

St ) U L [ LIV I R | W T} DR RV RN LA 0 N [ES1N1N) [

3. Respondent filed 4 Notice of Defense pursuant to Section 11505 of the
Government Code for the purpase of requesting 4 hearing on the allegations in the Acousation,
Respondent hereby freely and voluntarily withdraw said Notice of Defense. Respondent
acknowledges that Respondent understands that by withdrawing said Notice of Defense
Respondent will thereby waive Respondent’s rights to require the Real Estate Commissioner
(Commiss_ioner) to prove the allegations in the Accusation at a contested hearing held in
accordance with the provisions of the APA, and that Respondent will waive other rights afforded

to Respondent in comnection with the hearin £ such as the ripht to present evidence in defense of

4. This stipulation is based on the factual allegations contained in the
Accusation. In the interest of expediency and economy, Respondent chooses not to contest these
factual allegations, but to remain silent and understands that, as a result thereof, these factual
statements will serve as a prima facie basis for the "Determination of Issues” and "Order' set fortiu
below. The Commissioncr shall aot be required to provide further evidence to prove such
allegations. |

5. This Stipulation and Respondent’s decision not to contest the Accnsation
are made lor the purpose of reaching an agree& disposition of this proceeding and are cxpresaly
limited to this procecding and any other proceeding or caz;'n in which the Department, the state or
federal government, an agency of this state, or an agency of another state is involved. |

6. Respondent understands that by agreeing to this Stipulation and
Respondent committed the trust fund violation(s) found in the Determination of lssues. The

7. Respondent further understands that by agreeing to this Stipulation and

final, and that the Commissioner may charge said Respondent for the costs of any audit
" -2~ H-5928 SAC
1212712
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|| conducted pursuant to Section 10148 of the Code to determine 1f the violations have been

|| vorrected, The maximum costs of said audit shall not excced $3,031,32.

8. It is understood by the parties that the Commissioner may adopt the
Stipulation and Agreement as the Commission,er’s decision in this matter thereby imposing the
penalty and sanctions on the real cstate licenses and license rights of Respondent as set forth in
the below "Ordet". In the event tha”c the Commissioner in the Cormmissioner’s discretion does
not adopt the Stipulation and Agreement, it shall be void and of no effect, and Respondent shall
retain the right to a hearing and proceeding on the Aceusation under all the provisions of the
APA and shall not be bound by any a&mission or waiver made hersin,

9, The Order or uny subsequent Order of the Commissioner made pursuant to
thig Stipulation and Agreement shall not constitute an estoppel, merger or bar to any further -
admimstratxvc or civil proceedings by the Dcpartm(mt with respect to any matters which were not
specifically alleged to be causes for acousation in this proceeding,

¥ ¥

DETERMINATION OF ISS8UES

By teason of the foregoing stipulations and waivers and solely for the purpose of

settlement of the pending Accusation without a hearing, it is stipulated and agreed that the

| following determination of issues shall be made:

; 1 |
The acts and omissions of Respondent as described in the Accusation are
gfc)unds for the suspension or revocation ot Respondent’s licenses and license rights under the
following sections of the Code and Title 10 of the California Code of Regulations (Ragulations):
(1) Asto Paragraph 8(a) under Section 10177(d) of the Code in con_iunuhun
with Section 10145 of the Code and Section 2832.1 of the Regulations:
(2)  Asto Paragraph 8(b), under Section 10177(d) of the Code in conjunction

with Section 2835 of the Regulations and Section 10176(¢) of the Codc;

'
I

~ -3- H-5925 SAC
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(3)  Asto Paragraph 8(c), under Scetion 10177(d) of the Code in conjunction
with Section 2831,2 of the Regulations; and |
) Asto }?aragruph 8(d), under Section 10177(d) of the Code in conjunction
with Section 2832 of the Rogulations and Scction 10145 of the Code.
' ¥ kb
ORDER
I

All licenses and licenstng rights of Respondent under the Real Estate Law ave

suspended for a period of thirty (30) days from the cffective date of this Order; provided,

however, that:

1. Thirty (30) days of said Suspen:iim shall be stayed, upon the c¢ondition that Respondent
puﬁtinn pursuant to Section 10175.2 of the Code and pays a monetary penalty pursuant to
Seétion 10175.2 of the Code at a rate of $50 for sach day of the suspension for a total |
monetary penalty of $1,500.

2) Said payment shall be in the form of & cashiet's chosk or certified check made payable to

i

the Consumer Recovery Aceount of the Real Bstate Pund. Said check must be delivered
to the Department prior to the effective date of the Order in this matter,

b) No further cause for disciplinary action against the Real Estate licenses of Respondent

i aceurs within two (2) years from the effective date of the decision in thig mattor,

¢) If Respondent fails to pay the monetary penalty as provided above prior to the effective

date of this Order, the stay of the suspension shall be vacated as to that Respondent and
the order of suspensi(m shall be immediately executed, under this Order, in which event
the said Respondent shall not be entitled to any repayment nor ¢redit, prorated or
otherwise, for the money paid to the Department under the terms of this Order.

d) It Respondent pays the monctary penalty and a'ny othe; moneys due under this Stipulation|

and Agreement and if no further cause for disciplinary action against the real estate

-

license of said Respondent occurs within two (2) years from the effective date of this
4. H-5928 SAC
122z
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Order, the entirc stay hereby granted this Order, as 1o said Respondent only, shall become
© potihanent.

2. All licenses and licensing rights of Respondent are indefinitely suspended unless or unti

Respondent provides proof satisfuctory to the Commissioner, of having taken and successfully
commpleted the ccmﬁnuiﬁg education course on trust fund accounting and handling specified in
paragraph (3) of subdivision (1) of Section 10170.5 of the Code. Proof of satistaction of this
requirement includes evidonce that respondent hag successf ully completed the trust find aceount
and handling continuing education codrse within 120 days prior to the effective date of the
Decision in this matter.

3. Pursuant to Soction 10148 of the Code, Respondent shall pay the sum of $3.031.32 tor the

.

| Commissioner's cost of the audit which led to this disciplinary action. Respondﬂnt shall pay such
| cost within sixty (60) days of receiving an invoice therefor from the Commissioner. The
| Commissioner may suspend the Respondent’s license pending a hearing held in accordance with

| Section 11500, et seq., of the Government Code, if payment is not timely made as provided for

herein, or as provided for in a subsequent agreement botween the Respondent and the

Commissioner. The suspcnsion shall remain in effact until payment is made in full or until

Respondent enters into an agreement satisfactory to the Commissioner to provide for payment, or
until a decision providing otherwise is adopted following a hearin g held pursuant to this

condition. ' ;

4, Pursuant to Section 10148 of the Code, Respondent shall pay the Commisstoner's
reasonable cost, ot to excecd $3,63 1.32, for an audit to detecrmine if Respondent has corrected
the trust fund violation(s) found the Determination of Issues. In caleulating the amouint of the
Commissionet's reasoxnable cost, the Commissioner may usc the estimated average hourly salary
for all persons perform ing audits of real estate brokers, and shall im‘ilude an allocaﬁon for travel
ume to and from the audnor’s place of work., Respondent shall pay such cost within slxty {(60)
(hys of receiving an invoive therefor from the Commissioner detailin g the activities perf'omned

during the audit and the amaunt of time spent performing thosc activities. The Commmmmer

" .5. H-5925 5AC
12/27/12
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may suspend Respondent’s license pending & henring held in accordange with Section 11500, ot
seq., of the Government Code, if payment is not timely made as provided for herein, or as

provided for in a subsequent agreement between Respondent and the Commissioner. The
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suspension shall remain in effect until payment is made in full or until Respondent enters info an

agrecment satisfactory to the Comymissioner to provide for paytent, or until a decision providing

|| etherwise is adopted following a hearing held pursuant to this condition,

5, Respondent shall, within six (6) months from the effeutive date of this Decision, take and

pass the mecésibqal Responsibility Examination administered by the Dopartment including the

)| payment of the appropriate examination fee. If Respondent fails to saﬁéﬁ/ this condition, the

Commissioner may order suspension of the license until Respondent passes the examination.

\,5’Tnn'(3 " : /W/ g‘

DATED | TRULY SUGHRUE

Counsel for Complainant
L3 4

I have réad the Stipulation and Agresment, discussed it with my counsel, and ity
terms are understood by me and are agreeable and accoptable to me. Tunderstand that T am

waiving rights given to me by the California Administrative Procedure Act, and I willingly,

22

23 |
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25

26

g mtelhgcntly and voluntarily waive those rights, including the n,g,,ht of requiring the
l COmrmwoner to prove the allcgatmns in the Accusation ata hcarmg at which [ would have the
i right fo cross-examine witnesses against me and to present evidence in defense and mitigation of

the charges,

///0/ 3 /“"'{_m_/@ggm@
"DATED KIMBERLY ANN POIEYZ

Respondent

I have reviewed the Stipulation and Agreement as to form and conlent and have

advised my client accordmg!y

'
I

~ =6 ‘ H-592§ SAC
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1| shall become effective ot 12 o'clock noon on MAR 0.5 20

7 DATED MICHAEL THOMAS
Altorney for Respondent

***

The foregoing Stipulation and Agrccment is hcreby adopted as my Decigion a.nd_,,

149
1l !
17
. i3
14
15
16
17
18
19
- 20

21

23 |

23

24

28 |

2y |l

IT 18 SO ORDERED 2/<//3
/7

REAL ESTATE COMMISSIONER

/

By AWET P. KIDANE
Ohief Deputy Commissioner
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