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STATE OF CALIFORNIA
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In the Matter of the Accusation of: ; DRE No. H-05267 SD
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DECISION

The Proposed Decision dated June 11,2024, of the Administrative Law Judge of the Office
of Administrative Hearings, is hereby adopted as the Decision of the Real Estate Commissioner in the
above-entitled matter.

Pursuant to Government Code Section 11521, the Department of Real Estate may order
reconsideration of this Decision on petition of any party. The party seeking reconsideration shall set forth
new facts, circumstances, and evidence, or errors in law or analysis, that show(s) grounds and good cause
for the Commissioner to reconsider the Decision. If new evidence is presented, the party shall specifically
identify the new evidence and explain why it was not previously presented. The Department’s power to
order reconsideration of this Decision shall expire 30 days after mailing of this Decision, or on the
effective date of this Decision, whichever occurs first. The right to reinstatement of a revoked real estate
license or to the reduction of a penalty is controlled by Section 11522 of the Government Code. A copy

of Sections 11521 and 11522 and a copy of the Commissioner's Criteria of Rehabilitation are attached

hereto for the information of respondent.

This Decision shall become effective at 12 o'clock noon on AUG 3 5 2004

IT IS SO ORDERED 7' l”’/ 2/07%{

CHIKA SUNQUIST
REAL ESTATE COMMISSIONER

By: arcus L. McCarther
Chief Deputy Real Estate Commissioner



BEFORE THE
DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation Against:
BENJAMIN M. HENRY, Respondent
Case No. H-05267 SD

OAH No. 2022020142.1

PROPOSED DECISION AFTER REMAND

Abraham M. Levy, Administrative Law Judge, Office of Administrative Hearings
(OAH), State of California, heard this matter by videoconference on Septerhber 8, 2022,
and on May 23, 2024.

Judith Buranday, Counsel, represented complainant, Veronica Kilpatrick, -

Supervising Special Investigator.

Eric Ginder, Attorney at Law, Ginder Law Group, represented Benjamin M. Henry,

respondent.

On September 26, 2022, a proposed decision was transmitted to the
~ Commissioner of the Department of Real Estate. On October 18, 2022, the
Commissioner adopted the proposed decision revoking respondent’s real estate
broker license and mortgage loan originator (MLO) endorsement. That decision

became effective November 10, 2022. On November 2, 2022, respondent filed an ex



parte motion for a stay of the decision and a Petition for a Writ of Administrative
Mandate in the Superior Court of California, San Diego County, Case No. 37-2022-
000444221-CU-WM-CTL. The court denied the motion for a stay. Respondent later
filed an ex parte motion to augment the record, which the court granted on May 10,
2023. After a hearing, the court granted the petition, in part, and remanded the matter
to consider solely the discipline imposed in light of the augmented record. This
augmented record consists of the deposition transcript of Dan Yen from Mr. Yen's post
decision testimony. This transcript was thus not available when the original hearing

took place at OAH.

After admitting the deposition transcript of Mr. Yen, respondent’s additional
testimony, and allowing the pérties to present closing arguments, the matter was

submitted for decision on May 23, 2024.

' FINDINGS OF FACT

Background and Jurisdiction

1. On April 5, 2022, complainant filed and served respondent with the first
amended accusation, which superseded the accusation that had been filed and served
on December 29, 2021. Respondent timely filed a notice of defense to the accusation.
Complainant did not require hfm to file a new notice of defense, and the matter was

set for hearing.

2. Complainant alleges in the first amended accusation that respondent’s
licenses and licensing rights with the department, and his MLO endorsement, are
subject to discipline because he falsely obtained continuing education course credits

for courses he was required to complete, and he gave a dishonest answer in response
2



to a question from investigators asking whether another person completed an online
course on his behalf. Complainant seeks the revocation of respondent’s department
license and licensing rights and his MLO endorsement, and reasonable costs related to

the investigation and enforcement of this matter.
Licensure

3. The department 6riginally issued to respondent a broker's license on
December 20, 2007. From November 29, 2004, to December 19, 2007, respondent held
a salesperson license. Since December 20, 2010, respondent holds an indiyidual. MLO
Endorsement. Since August 5, 2008, respondent has been the designated officer at
Cogent Capital Funding, Inc. and is authorized to represent Cogent Capital Funding,

Inc. Respondent has no history of discipline.
Evidence Produced at Initial Hearing
NMLS AND EDUCATION REQUIREMENTS FOR MLO'S

4. Applications for an MLO license and for license renewal are submitted to
the department by means of Nationwide Mortgage Licensing System and Registry
(NMLS). The State Regulatory Registry (SSR), LLC, owns and operates NMLS. NMLS is
“a mortgage licensing system developed and maintained by the Conference of State
Bank Supervisors (CSBS) and the American Association of Residential Mortgage
Regulators for the licensing and registration of licensed [MLOs).” (Fin. Code, § 22012,
subdivision (d).) | |

5. MLOs in California are required to complete an NMLS-approved 20-hour
course of pre-licensing education (PE). To renew a license, an MLO must complete an

NMLS-approved eight-hour course of continuing education (CE). (Bus.& Prof. §
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10166.10, subd. (a).) Under federal law, NMLS is required to administer PE and CE
courses in accordance with the Secure and Fair Enforcement for Mortgage Licensing

Act of 2008 (Public Law 110-289)("the SAFE Act.”) (Bus.& Prof. § 10166.10, subd. (a).).

6. To ensure compliance with the education requirements, NMLS has
established and published rules of conduct for both pre-licensing and continuing

education. Under the Rules of Conduct (ROC), an individual agrees to the following:

[ agree to abide by the following [ROC]:

(1...[M

3. I understand that the SAFE Act and state laws require me
to spend a specific amount of time in specific subject areas.
Accordingly, I will not attempt to circumvent the

requirements of any NMLS approved course.

4. 1 will not divulge my login ID or password or other login

credential(s) to another individual for any online course.

5. T will not seek or attempt to seek outside assistance to

complete the course.

[(1...0M

9.1 will not engage in any conduct that is dishonest,
fraudulent, or would adversely impact the integrity of the
course(s) I am completing and the conditions for which I am

seeking licensure or renewal of licensure. . ..



I further understand that the results of any investigation
into my alleged violation(s) may subject me to disciplinary
actions by the state(s) or the State Regulatory Registry
(SRR), including removal of any course from my NMLS

record, and/or denial or revocation of my license(s).

7. The PE and CE required of MLOs are available only from NMLS-approved
course providers. NMLS approved Danny Yen, doing business as Real Estate |
Educational Services (REES), course provider number 1405046, as a provider from 2017

through 2020.
THE REES FRAUDULENT CONTINUING EDUCATION SCHEME

8. In support of her contentions, complainant relies, in large part, upon a
declaration Mr. Yen executed on February 25, 2022. Complainant served respondent
with a May 5, 2022, Notice of Intent to Introduce Declaration of Danny Yen in
Evidence, with Mr. Yen's declaration, under Government Code section 11514,
subdivision (b). Respondent did not timely object to the Notice, and Mr. Yen's -

declaration was admitted.

9. As Mr. Yen details in his declaration, on June 1, 2016, he applied on
behalf of REES to be an NMLS-approved continuing education classroom course
provider. He did not apply to be an online instructor, or provide self-study, or webinar
instruction. Mr. Yen/REES proposed to offer courses only at this address: 15751
Brookhurst Street, Suite 230, Westminster, California. In his June 1, 2016, application to
NMLS, he described his method of instruction as leading the class with a textbook and
using a PowerPoint presentation. At the end of the presentation, before the final exam,

students were to be given an end of course assessment/evaluation form to complete.

5



10.  Per a syllabus Mr. Yen created and sent to the MLO students, the course
was titled "8-hour CA-DBO SAFE Comprehensive Mortgage Continuing Education
("CA-DBO THE SAFE ACT")" and was in “"Classroom Format.” Students were expécted to
attain scores of at least 70 percent, with three attempts; students were expected to be
in their seats by the course start time; they were expected to present satisfactory
identification including a photo ID and sign in. Students were specifically advised they
needed to be "present and attentive for the full course time in order to receive course

credit.”

11.  The syllabus described in detail the topics that Mr. Yen was supposed to
cover under four modules with specific time frames during the eight-hour
presentation. Accompanying written materials for the period from 2017 and 2020 that
Mr. Yen said in his application he would email attendees as part of the course |

instruction, were not made part of the administrative record.

12. OnJune 28, 2017, NMLS approved Mr. Yen's application to provide in-
person classroom instruction at the address in Westminster he identified ih his
application under course provider identification number 1405046 and under Course ID
numbers 7266 (for 2017), 7934 (for 2018), 10683 (for 2019), and 12014 (for 2020). The
continuing education course he said he was going to teach was the 8-hour SAFE ACT
course. NMLS did not authorize him to deliver continuing education courses in any

other format, or at any other address.

13.  Between 2017 and 2020 Mr. Yen, in his declaration, describes what can
fairly be described as a fraudulent scheme to deliver continuing education courses to
MLO endorsees, including respondent, without these persons attending or completing
the in-person continuing education course. The scheme also involved an online course
Mr. Yen completed for respondent and others.
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14.  With regard to the online course, as noted, Mr. Yen was not authorized
to administer or teach an online course. Yet, Mr. Yen enrolled respondent in a NMLS-
approved online course, and he completed the one-hour course for respondent on
January 7 and 8, 2020, from Mr. Yen's 76.88.84.139 International Protocol (IP) address
from his home in Carlsbad, California. Mr. Yen completed this online course for.

respondent through OCL Financial Services, LLC, under Course ID number 11405.

15.  Mr. Yen completed the course, at respondent’s request, after respondent
sent Mr. Yen an email on December 31, 2019. In this email respondent told Mr. Yen he
needed Mr. Yen to help him out "ASAP" to satisfy his Washington state MLO
continuing education requirement, and the completion date was past due. Mr. Yen
advised respondent that the cost to complete the course was $120. Respondent paid
this sum and, per a report from BioMetric Signature ID, Mr. Yen used respondent’s
credentials and completed the course using respondent’s personal information. Per
NMLS's Course Completion and Compliance Record, the course Mr. Yen compléted for
respondent was deemed complete on December 31, 2019, though late, with a process

date of January 9, 2020.

16.  In addition to the online course scheme, between 2017 and 2020,
respondent was one of hundreds of MLO students who received continuing education
credits for in person courses respondent and these other persons never attended or
completed. Between 2017 and-2020, respondent paid Mr. Yen to register him fér
continuing education credits through NMLS for in person courses. NMLS had
approved Mr. Yen to provide eight-hour in-person instruction courses for the “CA-
DBO THE SAFE ACT” course under course ID numbers 7266 (for 2017), 7934 (fof 2018),
10683 (for 2019), and 12014 (for 2020). The courses, as noted, were supposed to be

offered in person at the Brookhurst Avenue address in Westminster, California.



17. At the conclusion of the course offerings, Mr. Yen submitted io NMLS, by
logging in or "banking,” using NMLS's Education Management System, eight course
credits that Mr. Yen awarded to respondent for each year between 2017 and 2020, and
for numerous other persons. Mr. Yen banked these credits even though respondent,
and these other persons, did not complete the courses or earn the credits. Mr. Yen
never taught these courses in-person, respondent and the other MLO students never
attended the courses in-person, respondent and these other MLO students never took
a written final exam that was graded and returned to them; and respondent and these

other MLO students did not complete the syllabus course requirements.

18.  The California Department of Financial Protection and Innovétion and the
CSBS Non-Depository Supervisory Committee conducted a Multi-State Regulatory
Taskforce Investigation into REES, and as part of its investigation sent respondent
survey questions about REES and his participation in courses offered by REES.

Respondent responded to the survey and answered the questions under penalty of

perjury.

19.  In his response to the questions, respondent acknowledged he took the
eight-hour CE courses between 2017 and 2020 from REES and paid REES/Danny Yen
$220 on December 13, 2017, for the eight-hour course; and on December 18, 2017,
he paid Mr. Yen $220 for a course titled Risk Management Ethics, Fair Houéing; he also
paid $225 in 2019 for the course; and on December 18, 2020, respondent paid $250

for a course he referenced as "NMLS 8 hour continued Ed [sic].” Respondent attached

! This is the date respondent identified in his response. He may have meant

"2018."



to his survey response a 2020 enroliment agreement with REES for respondent to
attend an eight-hour “Live” “Continued [sic] Education” course. The agreement stated
that course study materials were to be given to the student at the beginning of the
course, and a PDF version of the materials were to be emailed to the student for
reference after completion of the course. Respondent also submitted a course
completion certificate for the 2017 course in which Mr. Yen certified that respondent
completed the course and “credit hours will be banked with NMLS within 7 days of

completion of the course.”

20.  Inresponse to the question why he did not attend the eight-hour course
in-person, respondent stated, for each year, “reading material was provided,” “info was
completed at Home. Never told otherwise.” He explained in his survey response as
follows: For his CE courses Mr. Yen sent him materials and he read the course materials
at home. He was never told he had to attend in person, otherwise he would have
obtained his CE credits through an online provider, which he has used in the past. To
the question asking if he received credit for any State-specific online course he did not
personally take and complete, respondent answered “No.” Respondent in another

response stated there were no extenuating or mitigating circumstances he wanted

regulators to know.

21.  For his MLO 2020 renewal, respondent attested on December 19, 2019,
that he completed the continuing education requirements he was required to

complete.
RESPONDENT’S TESTIMONY AT INITIAL HEARING

22.  Respondent testified at the initial hearing in this matter. His testimony is

summarized as follows;



23.  Respondent said he never met Mr. Yen and was, in effect, an unwitting
participant in Mr. Yen’s frauduient scheme. He said that he took the so-called
classroom course as a self-study class at Mr. Yen's direction, thinking it was the
approved way to complete the course, and because he thought Mr. Yen had a direct
relationship to the department as a liaison or “fixer.” He said he had taken courses
through Mr. Yen by correspondence since 2015. He didn’t know that Mr. Yen was not
authorized to administer the course through self-study, or that Mr. Yen had set up an
in-person class in Westminster. As respondent expressed it, that in-person class was
Mr. Yen's agreement with NMLS. Respondent said he followed the “honor system,”
regarding completing the courses; Mr. Yen emailed him the materials, and he
completed the courses. Mr. Yen sent him the completion certificates without
respondent ever asking for them. He said he certified in his renewal application he
completed his continuing education course because he did not check his online NMLS
course completion record. Respondent explained that after he completed a course, he
assumed that the course provider would “bank” the credit, and then respondent was
able to renew his endorsement with the attestation. He said that the course provider
"banks” those hours, and he can then renew and complete the course. (See Syllabus at
Exhibit 10, A 112, "Upon successful completion of course and final, course completion
will be banked on the NMLS website and the course completion certificate will be
issued to the student via student’s email within 7 days of the scheduled end of the

course.")

24. Respondent testified Mr. Yen sent him, in 2019, a “weird email” that was
“a little bit of a red flag.” Mr. Yen advised respondent that he was holding a "live” class
when he wasn't holding such a class. Mr. Yen also called people respondent knew and
asked them if they were asked to say they attended the courses in-person. Despite this
email, and Mr. Yen's calls, respondent continued to use Mr. Yen's services for a-
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continuing education course in 2020. He admitted by doing this he didn’t use his best

judgment.

25.  Regarding the online course, respondent stated he didn’t think there was
a problem because he did not renew his Washington state MLO endorsement.
Respondent asserted that acceptance of ill earned credits would only mean something
if he proceeded with his Washington state MLO endorsement renewal. Respondent
asserted that Mr. Yen created a fake email account for him without his knowledge and
completed the course. He stressed he wouldn't subject his license to discipline for a

one-hour online course.

26.  In his testimony respondent said before the investigation he “probably”
didn’t pay attention to the NMLS Rules of Conduct. He added that the Rules of
Conduct are a disclosure requirement, or only a legal disclaimer, that is there to "knock

out” for continuing education and move on.

27.  Respondent also in his testimony accused the department of acting in an

underhanded manner and of never talking to him.

28.  Respondent, further, stressed that the Business and Professions Code

does not require a specific way to complete continuing education courses.

29.  Respondent’s testimony that he was an unwitting participant in Mr. Yen's
scheme, and he completed the courses through self-study was found not credible in
the initial decision. The evidence of record only showed that respondent was provided
syllabi as outlines of the topic areas. Respondent did not present evidence Mr. Yen
provided him supporting written materials he used to engage in self-study. Mr. Yen,
notably, in his detailed declaration did not mention sending respondent or other
course participants any written materials except for the syllabi. Respondent, further,

11



was made aware from the syllabi he received and other information that the courses
were live classroom courses that required attendance, and the taking of tests with
satisfactory scores to complete the courses. Instead of taking and completing these
courses, from 2017 to 2020, respondent paid Mr. Yen, and Mr. Yen sent him certificates
of completion and posted the credits as earned on respondent’s account on NMLS's
website. Respondent did not cbmplete the courses or earn the credits. His testimony
that he did not pay attention to the NMLS Rules of Conduct seemed to be an effort to
avoid responsibility. The Rules of Conduct emphasize MLO endorsee’s responsibility to
take and complete the continuing education courses per the SAFE Act and. to not

circumvent the taking of the courses.

In the initial decision, respondent’s testimony that he did not know Mr. Yen
took the online course for him using a fake account was also found not credible. From
the email respondent sent Mr. Yen, respondent asked Mr. Yen to help him out as he
put it, which respondent paid him to do, and which Mr. Yen did. The reasonable
inference to be drawn is that Mr. Yen helped him out by completing the online course

for him.
COSTS SOUGHT AT THE INITIAL HEARING

30. Complainant sought the investigative and enforcement costs.
Complainant incurred investigations costs in the sum of $384.04 for the work
performed by Special Investigator Jesse Hafen and Supervising Special Investigator
Jason Parson. In addition, complainant incurred enforcement costs in the sum of
$1,796.15 for legal work performed through July 21, 2022. Complainant sought no

further costs at this remand hearing, and no argument regarding costs was offered.
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31.  These costs, totaling $2,180.19, were found reasonable consistent with
the criteria under California Code of Regulations title 1, section 1040, based on the
declaration signed by complainant on January 24, 2022, and the declaration of counsel
for complainant signed July 21, 2022. Both declarations detailed the work perfo'rmed in

the investigation and prosecution of this matter.
PARTIES’ CLOSING ARGUMENTS AT THE INITIAL HEARING

32. Complainant argued in closing at the initial hearing that the only
appropriate remedy was revocation of respondent’s licensing rights and MLO
endorsement. Respondent’s dishonest conduct showed that he is not fit to hold a
license and originate mortgage loans with the department. Respondent obtained
continuing education credits from Mr. Yen and never questioned receipt of these
credits despite doing no work on the courses, and there was no evidence that -

respondent was provided written materials between 2017 and 2020.

33.  Respondent in closing argued the department wanted to revoke his
license because he had the temerity to challenge the department and not accept an
offer to resolve the matter before the hearing.? He argued that continuing education
involves redundant materials and does not involve public protection. He argued that
Mr. Yen was a de facto department employee, and complainant did not prove their
case. He said the department never asked him about his dynamic with Mr. Yen and
acted in an underhanded way. Respondent stressed he was not involved in a cheating

scheme. He added that he didn't provide information to someone else to log in for

2 Respondent’'s comment regarding a settlement offer, which he repeated at the

remanded hearing, has not been considered in this decision.
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him. Respondent also stressed that he has a good reputation and never had a

complaint against him.
Evidence Produced at Hearing on Remand

34.  OnJanuary 5, 2024, after a hearing on the merits on respondent’s
Petition for a Writ of Administrative Mandate, as noted above, the court entered
judgment incorporating its tentative ruling and remanding the matter to the
undersigned administrative law judge to consider the deposition testimony of Danny
Yen for purposes of assessing the degree of discipline to impose. On April 11, 2024,
after a conference with the parties, the matter was set for hearing on May 23, 2024.
The deposition transcript of Mr. Yen was added to the record. The parties also
submitted hearing briefs, which were reviewed and considered, in addition to

arguments they made at the hearing.
MR. YEN’S DEPOSITION TESTIMONY

35.  Mr.Yen appeared for a deposition conducted remotely on May 2, 2023,
and May 4, 2023, at respondent’s request. Mr. Yen's deposition testimony is

summarized in pertinent part, as follows:

36.  Mr. Yen said, per the enrollment agreement he sent to prospective
enrollees, that he advertised the classes as a “correspondence course.” By
correspondence course, Mr. Yen said he meant he would send out “a syllabus for self-
study.” Mr. Yen testified further he provided respondent with the syllabus, as well as a

course work book that came with the course in a PDF format.

37.  Mr. Yen did not recall telling respondent that the class was suppoéed to

be "an in-person class” either in 2017, 2018, 2019, 2020, or 2021. To the specific
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question, "Did you ever tell [respondent], this is supposed to be an in-person class, but
I'm just going to take an online course for you and bank the credits for you?” Mr. Yen

answered, "I do not believe I did.”

38.  Mr. Yen was asked if he ever told respondent he was going to sign his
name on enroliment sheets, or specifically, did if he told respondent, “I'm going to
take your signature off of the enroliment sheet and put it on a sign-in sheet for you?”

Mr. Yen answered, "No, I did not.”

39.  Mr. Yen further stated he emailed respondent a syllabus and course
workbook in PDF format; he did not tell respondent to do the coursework at home, or
that he had a conversation with respondent he was supposed to take the NMLS
classes in-person. Mr. Yen said his only additional communication with respondent
would have been an email in which he updated enrollees on “the status of their
progress in the course,” that the course was completed, the hours “banked with the
NMLS.” He advised enrollees they should follow-up with NMLS on its website to
complete the renewal process. Mr. Yen said he would log on to the NMLS instructor

portal and log in the information of completed students and course information.

40.  Mr. Yen said he could not say whether he told respondent in 2017, 2018,
2019, or 2020, “we’re not doing this exactly right” regarding the eight-hour NMLS
course, or words to that effect, regarding taking the NMLS courses as correspondence
courses. Mr. Yen said "it was understood” or an "unspoken” “impression” they were not
taking the courses in the correct manner. Mr. Yen further said he did not tell
respondent specifically how the course credit would be processed, but he did tell
respondent that if respondent signed up for Mr. Yen's class, and Mr. Yen gave

respondent the materials, respondent “would get the [course] credit.”
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41.  Regarding the 2019 one-hour online Washington course, Mr. Yen said
that despite what was on the REES enrollment form he sent to respondent, the one-
hour course was provided by another provider and Mr. Yen did not send respondent a

syllabus or any course material for that class.
RESPONDENT'S TESTIMONY
42. Respondent'’s testimony at the remanded hearing is as follows:

Respondent has been out of work for two years; he said no members of the
public were involved in Mr. Yen's scheme. Six hundred other licensees were involved in

the scheme; those individuals like him were misled.

Respondent does not feel his license should be revoked. Mr. Yen forged
respondent’s name on a sign in sheet; respondent never signed a sign in sheet for a

class Mr. Yen taught. Mr. Yen lifted his signature and photo shopped it onto the sheet.

Respondent said that Mr. Yen just assumed respondent knew the format was
incorrect. This is not accurate; Mr. Yen never said the courses needed to be don>e in
person. Respondent relied on Mr. Yen because the Department (formerly the Bureau)
approved Mr. Yen to administer courses back in 2012, and Mr. Yen got his book of

licensees through the Department.

Respondent was sent the course syllabi by email. He reviewed the course
material as he said at the initial hearing. He commented that if he was aware the
courses were to be administered in a live classroom format, Mr. Yen wouldn't have

needed to forge the names of enrollees.

43.  After the Department notified him he was not to use Mr. Yen for courses,
he did not use him. At the initial hearing, he misspoke and conflated two different
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emails, which was interpreted in the original decision to mean he continued to use Mr.
Yen after the "weird” email Mr. Yen sent to him and other enrollees. Mr. Yen sent this
email in 2020, telling enrollees to say they were at this location and lunch was served.
But respondent would not use Mr. Yen's services after this “red flag.” He said he

couldn’t use them.
PARTIES’ CLOSING ARGUMENTS AT THE REMANDED HEARING

44.  The parties’ closing arguments are summarized as follows:

45. Complainant argues that Mr. Yen's deposition testimony does not
change the degree of discipline the Commissioner imposed. Respondent circumvented
the requirements for obtaining the MLO endorsement because he did not actually
attend and complete the required courses, and respondent does not acknowledge his
culpability by claiming he did not know what he did was wrong. Respondent similarly
circumvented the course requirement for the Washington State online course, in which
Mr. Yen improperly completed the course for respondent at Mr. Yen's addfess in

Carlsbad.

46. Respondent argues that clear and convincing evidence does not support
a finding that his license should be revoked. But, alternatively, in the event discipline is

deemed the appropriate disposition, a disposition less than revocation is appropriate.

LEGAL CONCLUSIONS

Burden and Standard of Proof

1. Complainant has the burden of proof to establish the charging

allegations. The standard of proof in an administrative action seeking to suspend or
17



revoke a professional license is, as the court stated in £ttinger v. Board of Medical

Quality Assurance (1982) 135 Cal.App.3d 853, 857, “clear and convincing evidence.”

Cause Exists to Impose Discipline Against Respondent’s License and

Endorsement

2. As the legal bases for its disciplinary action under paragraph 30 of the

first amended accusation, complainant cites the following Code sections;
3. Section 10166.05, subdivision (c), provides as follows:

Notwithstanding any other provision of law, the
commissioner shall not issue a license endorsement to act
as a mortgage loan originator to an applicant unless the

commissioner makes all of the following findings:

(m...mMm

(c) The applicant has demonstrated such financial
responsibility, character, and general fitness as to command
the confidence of the community and warrant a
determination that the mortgage loan originator will
operate honestly, fairly, and efficiently within the purposes

of the article.
4, Section 10166.051, subdivisions (a) and (b), provide as follows:

[TThe commissioner may do one or more of the following,

after appropriate notice and opportunity for hearing:
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(a) Deny, suspend, revoke, restrict, or decline to renew a
mortgage loan originator license endorsement for a
violation of this article, or any rules or regulations adopted

hereunder.

(b) Deny, suspend, revoke, condition, or decline to renew a
mortgage loan originator license endorsement, if an
applicant or endorsement holder fails at any time to meet
the requirements of Section 10166.05 or 10166.09,
withholds information or makes a material misstatement in
an application for a license endorsement or license

endorsement renewal.
Section 10177, subdivisions (d), (g), and (j), provide as follows:

The commissioner may suspend or revoke the license of a
real estate licensee, delay the renewal of a license of a real
estate licensee, or deny the issuance of a license to an
applicant, who has done any of the following, or may
suspend or revoke the license of a corporation, delay the
renewal of a license of a corporation, or deny the issuance
of a license to a corporation, if an officer, director, or
person owning or controlling 10 percent or more of the

corporation’s stock has done any of the following:

(d) Willfully disregarded or violated this part or Chapter 1
(commencing with Section 11000) of Part 2 or the rules and

regulations of the commissioner for the administration and
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enforcement of this part and Chapter 1 (commencing with

Section 11000) of Part 2.
(M...[1

(g) Demonstrated negligence or incompetence in
performing an act for which the officer, director, or person

is required to hold a license.
(M...[M

(i) Engaged in any other conduct, whether of the same or of
a different character than specified in this section, that

constitutes fraud or dishonest dealing.

6. Complainant proved by clear and convincing evidence, as alleged in
paragraph 30 of the first amended accusation, that respondent’s MLO endorsernent
and licenses and licensing rights are subject to discipline because respondent failed to
demonstrate that he has the “financial responsibility, character, and general fitness as
to command the confidence of the community and warrant a determination that the
mortgage loan originator will 6perate honestly, fairly, and efficiently. . ." (Bus. & Prof. §
10166.05, subd. (c).) Respondent, further, engaged in dishonest dealing and willfully
violated the requirement that he “complete at least eight hours of continuing
education annually, which shall include at least three hours relating to fedéral law and
regulations, two hours of ethics, which shall include instruction on fraud, consumer
protection, and fair lending issues, and two hours related to lending standards for the
nontraditional mortgage product marketplace.” (Bus. & Prof. §§ 10166.10, subd. (a)

10177, subds.(d) and (j).) It is not found that respondent demonstrated negligence or
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incompetence. (Bus. & Prof. § 10177, subd.(g).) Complainant did not provide evidence

to support this contention.

7. The conclusions supporting the imposition of discipline are reached
based on the following evidence of record: As found above, this evidence shows that
between 2017 and 2020 respondent failed to complete, as Section 10166.10,
subdivision (a), required him to complete in order to maintain his MLO endorsement,
at least eight hours of continuing education annually in designated topic areas
including ethics and consumer protection. This requirement represents the
legislature’s intention that MLOs must complete eight hours annually as a matter of
consumer protection to ensure that MLOs operate ethically and within the law

consistent with the SAFE Act.

Respondent, instead of taking and completing these courses as he was required
to do to maintain his MLO endorsement, paid Mr. Yen to log in to his NMLS account
and bank or certify falsely that he completed the courses each year between 2017 and
2020. The syllabus respondent had for the courses required that for him to complete
the courses, he was to attend the courses, and take written final exams in person that
would be graded and returned to him, among other course requirements. Respondent

did none of these things.

Respondent’s testimony, at the initial hearing, that he completed the courses,
and took the tests through self-study, was a self-serving statement that, as discussed
earlier, was found not credible. The syllabus, which was the only documentation
offered regarding the courses respondent took each year between 2017 and 2020, is
only an outline of the topics that were to be covered. Accompanying written materials
Mr. Yen stated in his course application he was going to provide participants were not
offered in evidence.
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8. Respondent also paid Mr. Yen to complete a one-hour online continuing
education course for him to maintain his MLO endorsement in Washington state. It is
clear when reviewing respondent’s email exchange with Mr. Yen that respdndent
wanted Mr. Yen to complete the course for him, which Mr. Yen did. Respondent gave a
dishonest answer when he answered “No” to the question whether he received credit
for any State-specific online course he did not personally take and complete. His
response that he did not receive credit for the course which Mr. Yen completed was
false. Moreover, his testimony that his dishonest actions regarding his Washington
MLO did not matter because he did not renew that MLO is not reassuring that he

understands the concerns raised by his conduct.
Degree of Discipline to Impose

9. With causes for the imposition of discipline having been found, the issue
is the degree of discipline to impose in light of the augmented record. This augmented
record now contains of Mr. Yen's deposition testimony, and respondent’s additional

testimony offered at the remanded hearing.

The task in disciplinary cases is preventative, protective and remedial, not
punitive. (/n re Kelley (1990) 52 Cal.3d 487, 496.) In reaching a decision on the |
appropriate level of discipline, the Commissioner must consider the criteria under
California Code of Regulations, title 10, section 2912. The criteria include the nature
and severity of the conduct at issue, the criminal and disciplinary history of the '

licensee and restitution. (Cal. Code Regs., title 10, § 2910 subds. (a)(2)(A) and (B), and
(b).)

10.  Consistent with these criteria, after giving due consideration to the

deposition testimony of Mr. Yen, respondent’s supplemental testimony, and the

22



parties’ arguments, it is concluded that a disposition less than revocation of
respondent’s real estate licenses and privileges and his MLO endorsement is

appropriate.

This conclusion is reached for these reasons: While respondent knowingly
certified he completed courses that were to be done in a “classroom format,” and not
by correspondence, and did so over an extended time, he wrongly relied on Mr. Yen to
complete and certify these courses. Mr. Yen was an NMLS-approved continuing
education classroom course provider. Mr. Yen never expressiy told respondent the way
he organized the instruction format of the courses was an inappropriate way to
complete the courses; he testified only “it was understood,” or there was an
“unspoken” “impression” enrollees were not taking the courses in the correct format.
Mr. Yen further said he did not tell respondent specifically how the course credit would

be processed, but he did tell respondent that if respondent signed up for his class, and

he gave respondent the materials, respondent “would get the [course] credit.”

With respect to the one-hour online continuing Washington State MLO
education course, as found, respondent wanted Mr. Yen to complete the course for
him and knew Mr. Yen did so. Respondent falsely answered “No” to the quéstion
whether he received credit for any State-specific online course he did not personally

take and complete.

With regard to the “weird” email respondent received from Mr. Yen,
respondent’s testimony that he misspoke at the initial hearing when he stated that he

took courses with Mr. Yen even after Mr. Yen's “weird” email is found credible. -

11.  With this noted, respondent’s reliance on Mr. Yen to circumvent the

required “classroom” format of the courses raises a fair concern that he lacks the
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requisite qualifications of honesty and integrity, as found above. A licensee must
possess these qualifications. (Go/de v. Fox (1979) 98 Cal.App.3d 167, at p. 177.)
Respondent should have known, per the NMLS Rules of Conduct, he was not to
“circumvent” the course instruction. The courses were important requirements to
ensure that licensees with MLO endorsements serve the public interest. He
nonetheless circumvented them. By his conduct respondent displayed a lack of
honesty and integrity. At the same time, Mr. Yen’s deposition testimony lines up with
respondent’s testimony that he followed Mr. Yen's lead, and was misled. This does not
excuse respondent’s conduct. Respondent should have known better. Mr. Yen’s
orchestrated effort to circumvent the required format of the courses is a mitigating

factor, however.

12.  Respondent insisted at the remanded hearing that he did nothing. wrong.
His belief is not held against him. He was not required to make a false act 6f contrition
to the conclusion that he engaged in the misconduct as found because it is also found
he holds a good faith belief he did nothing wrong. (See Hall v. Committee of State Bar
Examiners (1979) 25 Cal.3d 730, 743-745.)

13.  Accordingly, after considering Mr. Yen's deposition testimony, and
respondent’s supplemental testimony, and after giving due consideration to the
parties’ arguments, a dispositibn less than revocation is appropriate. A period of
probation with terms and conditions including educational courses would serve the
interest of public protection. No purpose would be served by imposing a suspension
period at this point considering respondent’s license privileges and MLO ekndorsement
since November 10, 2022, the effective date of the Commissioner's decision, have

been revoked.
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Imposition of Costs

14. A licensee’s violation of the Real Estate Law entitles the department to
recover reasonable costs incurred to investigate and prosecute the violation. (Bus. &
Prof. Code, § 10106.) Complainant presented satisfactory proof that reasonable costs
were incurred in the amount of $2,180.19 to investigate and enforce the case against

respondent.

15.  The California Supreme Court has identified guidelines to determine
whether the costs should be assessed based on the particular circumstances of each
case. (Zuckerman v. State Board of Chiropractic Examiners (2002) 29 Cal.4th 32.) These
factors include whether the licensee has been successful at hearing in getting charges
dismissed or reduced, the licensee’s subjective good faith belief in the merits of his
position, whether the licensee has raised a colorable challenge to the proposed
discipline, the licensee’s financial ability to pay, and whether the scope of the

investigation was appropriate to the alleged misconduct. (/bid)

16.  Considering the Zuckerman guidelines, a reduction in the amount of
costs is not warranted. Respondent is ordered to pay the department the amount of

$2,180.19 as reasonable costs under Business and Professions Code sectioh 10106.
ORDER

All licenses and licensing rights of respondent, including the individual
Mortgage Loan Originator License Endorsement issued to Benjamin Henry under the
Real Estate Law, are revoked; however, a restricted real estate broker license, with MLO
endorsement as otherwise eligible, shall be issued to respondent pursuant to section

10156.5 of the Business and Professions Code if respondent makes application
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therefore and pays to the Department the appropriate fee for the restricted license
and endorsement within 90 days from the effective date of this Decision. The restricted
license issued to respondent shall be subject to all of the provisions of section 10156.7
of the Business and Professions Code and to the following limitations, conditions and

restrictions imposed under aufhority of section 10156.6 of that Code:

1. The restricted license issued to respondent may be suspended prior to
hearing by Order of the Real Estate Commissioner in the event of respondent'’s
conviction or plea of nolo contendere to a crime which is substantially related to

respondent’s fitness or capacity as a real estate licensee.

2. The restricted license issued to respondent may be suspended prior to
hearing by Order of the Real Estate Commissioner on evidence satisfactory to the
Commissioner that respondent has violated provisions of the California Real Estate
Law, the Subdivided Lands Law, Regulations of the Real Estate Commissioner or

conditions attaching to the restricted license.

3. Respondent shall not be eligible to apply for the issuance of an
unrestricted real estate broker license nor for the removal of any of the cohditions,
limitations or restrictions of a restricted license until three years have elapsed from the

effective date of this Decision.

4. Respondent shall take, as directed by the Department, eight hours of
courses in professionalism and ethics, to be completed, no later than six months after

the effective date of this Decision.

5. Respondent must, within nine months from the effective date of this
Decision, present evidence satisfactory to the Real Estate Commissioner that he has,
since the most recent issuance of an original or renewal real estate license, taken and
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successfully completed the continuing education requirements of Article 2.5 of
Chapter 3 of the Real Estate Law for renewal of a real estate license. If respondent fails
to satisfy this condition, the Commissioner may order the suspension of the restricted
license until the respondent presents such evidence. The Commissioner must afford
respondent the opportunity for a hearing pursuant to the Administrative Procedure

Act to present such evidence.

6. Respondent shall notify the Commissioner in writing within 72 hours of
any arrest by sending a certified letter to the Commissioner at the Bureau of Real
Estate, Post Office Box 187000, Sacramento, CA 95818-7000. The letter shall set forth
the date of respondent’s arrest, the crime for which respondent was arrested and the
name and address of the arresting law enforcement agency. Respondent’s failure to
timely file written notice shall constitute an independent violation of the terms of the

restricted license and shall be grounds for the suspension or revocation of that license.

7. It is an express condition of the restricted license that respondent must
pay the Department'’s reasonable costs of enforcement of this case in the amount of

$2,180.19 within nine months of the issuance of the restricted license.

DATE: June 11, 2024 Abraham M. Levy (Jun 11, 2024 11:02 PDT)
ABRAHAM M. LEVY
Administrative Law Judge

Office of Administrative Hearings
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