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STATE OF CALIFORNIA

Bk ok

In the Matter of the Accusation of: DRE No. H-03230 FR

)

)

RICKY WILFREDO PORTILLO, g OAH No. 2019041040
Respondent. g

DECISION

The Proposed Decision dated June 14, 2019, of the Administrative Law Judge of
the Office of Administrative Hearings, is hereby adopted as the Decision of the Real Estate
Commissioner in the above-entitled matter.

The Decision suspends or revokes one or more real estate licenses, but the right to
a restricted salesperson’s license is granted to Respondent.

Pursuant to Government Code Section 11521, the Department of Real Estate may
order reconsideration of this Decision on petition of any party. The party seeking
reconsideration shall set forth new facts, circumstances, and evidence, or errors in law or
analysis, that show(s) grounds and good cause for the Commissioner to reconsider the Decision.
If new evidence is presented, the party shall specifically identify the new evidence and explain
why it was not previously presented. The Department’s power to order reconsideration of this
Decision shall expire 30 days after mailing of this Decision, or on the effective date of this

Decision, whichever occurs first.

i



The right to reinstatement of a revoked real estate license or to the reduction of a
penalty is controlled by Section 11522 of the Government Code. A copy of Sections 11521 and

11522 and a copy of the Commissioner's Criteria of Rehabilitation are attached hereto for the

information of respondent.
This Decision shall become effective at 12 o'clock noon on —AU@—G-—?—EB—
IT IS SO ORDERED Ju/;/ 15, Zold

DANIEL SANDRI
ACTING REAL ESTATE COMMISSIONER

it JAee/




BEFORE THE
DEPARTMENT OF REAL ESTATE
- STATE OF CALIFORNIA

~ In the Matter of the Accusation Against:
\ ‘ Case No. H-03230 FR
RICKY WILFREDO PORTILLO, '
' OAM No. 2019041040
Respondent. -
PROPOSED DECISION

Howard W. Cohen, Administrative Law Judge (ALJ), Office of Administraﬁve
Hearings, State of California, héatd this matter on May 29, 2019, in Los Angeles.

Julie To, Staff Attorney, represented complainant Brenda Smith, a Supervising
Special Investigator, Depatiment of Real Estate (Pepartmient), State of California.
Respondent Ricky Wilftedo Portille was present and represented himself.

Oral and degumentary evidetice was received. The record was closed and the matter
was submitted for decision on May 29, 2019, -

Complainant alleges that respondent (a) was conrvieted:of driving with a blood alcohol
content exceeding 0.08 percent and of hit-and-fun with propetty damage, both misdemeanors
substantially related to the qualifications of a licensee, and (b) failed to inform the
Department of the eonviotions. Respondent admitted both allegations at hearing and offered
evidence of mitigation and rehabilitation. For the reasons discussed below, the Accusation is
affirmed, respondent’s license is revoked, and a restricted license shall issue.

 FACTUAL FINDINGS
Parties and Jurisdiction’

1. On September 18, 2007, the Départmentriséued real estate salesperson’s license,
number 8/01824471, to respondent. The ficense is scheduled to expire on January 4, 2020.

2. Comi)l:ainant- filed the Accusation in her official capacity on January 15,2019,
Respondent filed a notice of defense.
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. Respondent’s Conviction

3. On May 21, 2018, in Peaple v. Portillo (Super. Ct. Kern, 2017, No.
BM912040A), complaint pled nolo contendere to and was convicted of violating Vehicle Code
sections 23152, subdivision (b) (driving under the influence of alcohol [DUI], with a blood
alcohol content of 0.08 percent or greater), and 20002, subdiviston (a) (hit and run with property
damage), both misdemeanors. The court suspended imposition of sentence and placed
respondent on probation for three years on terms and conditions including that he pay fines and
fees totaling $2,018, serve two days In custody with credit for one day time served, enroll ina
work release program, not operate a vehicle unless duly licensed by the state, not drink and
drive, participate in a licensed alcohol education prograin for at least three meonths, enroll in
DUI school within 21 days, patticipate in the Mother Against Drunk Driving (MADD) victim

impact panel, and male restitution for damages in an amount determmed by the probation
officer.

4, The circumstances leading te respondent’s atrest and conviction: are that, very
early in the morning on October 14, 2017, respendent’s car.swerved off a road onto the center
median and collided with a “one-way” street sigh; the car was immedigtely afterward diiven to
respondent’s home. At about 5:00 a.m., the Bakersfield Police Departmetit (BPD) had received
a call about the accident. A BPD oﬂ‘icer went to investigate and found respondent examining
the site of the collision. The officer witote in his police roport that he asked respondent where his
car was; respondent said he left it at heme. The officer wrete that respondent told him that he .
had been texting his gitlfiiend while diiving and had deiven onto the median, and that
respondent later changed his description of what happened to say that he had fallen asleep while
driving, The officer wrote that respondent told hiny he hiad diiven home afier the collision and
had walked back to see what damage had been caused by the collision, his home being neatby.
Obsetving signs of alcohol consumption, the officer adrinistered ficld sobriety tests and a
breath test, which showed 0.149 percent blood alcohol content (BAC). The offiicer arrested
respondent. Two other officers, with respohdent’s peraiission, went to respondent’s home,
entered his garage, and observed damage to the car consistent with the celhslon

: 5. Respendent has satisfied all the terms of his probation, which is still in effect and
is scheduled to terminate on May 21,2021,

Respondent’s Failure to Rep‘ort the C%ﬂiminal Charges and Conviction

6. Respondent did not report within 30 days to the Department that he had pled
nolo contendere to two misdemeanors on May 21,2018. The Department leatned of the plea
~ and conviction and-contacted respondent to interview him about the incident.

Mitigation and Rehabilitation

7. Respondent acknowledged his conviction and testified that he is embarrassed by
it. He was ashamed when he was convicted; he had never been the subject of any criminal
proceeding before, and he did everything the coutt required him to do. He also acknowledged
that he benefitted from taking courses required by the Department of Motor Vehicles in order to
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obtain a restricted driver’s license. He signed up to receive email updates from the MADD
program, and he never drinks and drives.

8. Respondent contested the arresting officer’s desoription of the circumstances
leading to his conviction.

a.  Athearing, respondent testified that he was not driving his car at the time
of the accident. According to respondent, he and his girlfriend had been at a patty, whete he had
consumed alcohol. His gitlfiiend was driving them home while he slept in the front passenger
seat. He was awakened when his girlfriend, who had been texting while driving, swerved onto
the median and crashed into the one-way sign. She then drove to his house, where they argued
about her decision to text while driving: Respondent walked back to the median to see what
- damage his car had caused. While he was there, the arvesting officer agrived. Respondent
testified that he told the officer what happened, and that the statements the officer attributed to
respondent in the police report, to the effect that b, not his girlfiferid, had been-driving, are not
accurate. Respondent testified that hie asked the officer to comng to his home, talk to his
girlfriend, and look at the car, but the officer refussd. Respondent adinits to having been
intoxicated at the time of the collision; that, he testified; is why he was not diiving the car. He
testified that, after the criminal case had been pending for-about-a year, he followed his
attorney’s advice and pled guilty to end the case and inove on, thiough he was frustrated with his
attorney and with the lack of opportunity to talk tothe judge-in-his cage.

b. In a Conviction Detail Repott respondent submitted to the Depariment on
September 3, 2019, respondent wrole an account of the aceident-that largely accords with his
testimony at hearing:

My girlfriend was driving my truek and she when ovet [sic] the
street median strip and hit-a small street sign, This took place
around the corner of my house. I got very upset and-got out of the
truck to see what she had hit. Thie police.got there and didn’t
beli[e]ve me that I wasn’t ditving and dida’t even care to talk to
my girifeiend. . . . X will adiit that 1 had a few beers that nighit but
I wasn’t driving They booked the in. I wantedto fght it but I
didn’t hired [isic] the right attorney. . . . I was very:frustrated and
took the attorney’s advise [sic] to just take the fill DUI charge
because I was going to spend a lot of money and maybe lose my
case.

(Ex. 6.)

9. Neither the atresting officer not respondent’s gitlfiiend, now his ex-girlfiiend,
testified or was present at the hearing,

10.  Respondent testified that his attorney advised him he could get the conviction
dismissed after three years, which he inteads to do; he was not informed that he could petition
the court for early termination of probation since he had satisfied all the probation terms.




11.  Respondent admitted he failed to notify the Depariment within 30 days that he
had pled no contest to and been convicted of two misdemeaner eharges, He testified that he
thought he would be required to inform the Department of the conviction when his license
comes up for renewal and that he planned to do so; he did not realize he had to report within 30
days. He also readily admitted that he was at fault for not opening some mail he had received
from the Depattment. In October 2018, the Department’s Fresno office contacted respondent
and told him he had failed to timely report the conwctlon .

12.  Respondent’s explanatlon for failing to timely disclose the emmnal charges
pending against him is persuasive, though ignorance of the laws governing his licensure does
not excuse noncompliance.

13.  Respondent has been a real estate salesperson since 2007. The Depariment has
not previously disciplined respondent’s license. Respondent loves his work, loves helping
families, and is committed to his real estate eaieer. He testified that his business-depends
entitely on reforrals and that hie treats his-clients well, He supperts his mother financially and
helps raise his nieces, Respondent is also involved in his. aomaumty, volunteering at food
banks and through his chureh to feed the indlgent

14.  Respondent has been werking for Performance Redltors for three years. The
owner of Performance Realtors, Freddy-Perez, a licensed-real estate broker, testified as a
character witness on respondent’s behalil atid offéred in evidenee a character reference letter,
which he adopted at the hearing. Mr. Peres tostified that hie completely trusts respondent, who is
both ethical and professional Mr. Petez believes that vespendenit was so busy helping his
mother and his brother’s ehildren that he lost sight of the fact that he should respond
immediately upon receiving the Department’s lettss, respondent told-him of the cenviction
before receiving the October 2018 telephone call:ftom Fresno, Mt. Perez would have advised
him to immediately report it to the Department; M. Perez: attributes respondeit’s delay in
disclosing the matter to him to shame. Losing hisliconso would devastate respondent and his
family, My Perez testified; “I love the kid, he’s a goad'kid:” Mr. Perez said he is willing todo -
anything the Depattment deems necessary to allow réspondent to retain his license.

Costs

15. The Department mcumed investigation cests in the amount of §1,780.50, and
enforcement costs, in the forin of atterney fees, in the atmount of $387.15, for a total of
$2,167.65. Those costs are deemed reasenable

| LEGAL CONCLUSIONS

1. ‘The real estate commissioner “has full pewer to regulate and control the issuance
and revocation . . . of all licenses . . . .” (Bus. & Prof, Code, § 10071.) “Protection of the public
shall be the highest priority for the Department of Real Estate in exercising its licensing,
regulatory, and disciplinary finetions. Whenever the protection of the public is inconsistent
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with other interests sought to be prometed the pmteotlon of the pubhc shall-be paramount.”
(Bus. & Prof. Code, § 10050.1.)

2. Complainanit bears the burden of proof. (Parker v. City of. F-ozmrain Vailey
(1981) 127 Cal.App.3d 99; Pipkin v. Bd. of Supervisors (1978) 82 Cal.App.3d-652.) The
standard of proofis clear and convincing evidence (o a reasenable certainty. (Ettinger v. Bd. of
Medical Quality Assurance (1982) 135 Cal.App.3d 853.) Clear and convineing evidence means
evidence “so clear as o leave no substantial doubt” and “sufficiently strong te command the
unhesitating assent of every reasenabie mind.” (Mathieu v. Norrell Corp. (2004) 115
Cal.App.4th 1174, 1190 (citing Mock v. Michigan Mz'llerw Mutual Ins. Co. (1992) 4 Cal.App.4th
306, 332—333))

3.

The cmmﬁssmmer may suspend ot revoke a real estate hcense if the hcensee has

granted prabatmn, sUSpended nmp_ senterice, ¢ uiider'P nal €
. section 1203.4 dismisging the: matter. Bis. & Prof. Ce $ 490, 101 7,subd, ®X1).)

-glif“ ications, functions, or duties
or “w;th the mtent of

COHSiderﬂlg the actimn t@ be taken witth tespact foih
10, § 2910, subd. (c).)

5. Respondent.pled nolo cotiteridereto. misdeinetnor
alcmhol and mlsdemean@r h1t~andt-1’€un :

quallﬁcations, ﬁ.incﬁiens or elumes @f a hsenSed i'eal estata sale ehson.

6. A licenseemust n@ﬁfy the Department of the “coriviction of the licensee,
including any verdiot of guilty, or-plea ofiguilty or no contest, of any felony er misdemeanor.”
(Bus. & Prof. Code, § 10186.2, subd. (2)(1).) The netification must be made “in writing within
30 days of the date ofthe . . . conviction . .. .” (Bus. & Prof. Code, § 10186.2, subd. (3)(2).)
“Failure to make a repott requued by this sectmn shall constitute a cause for dlsmpline ” (Bus.
& Prof. Code, § 10186.2, subd. (b).) '

7. Cause exists to suspend or revoke respondent’s real estate salesperson license
under Business and Professions Code sections 490 and 10177, subdivision (b), on the gxound
that respondent enteted a plea of guilty or nolo contendere to and was convicted of a crime
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substantially related to the qualifications, functions, or duties of a real estate licensee, based on
Factual Findings 3 through 5, and Legal Conclusiens 1 through 6.

8.  Cause exists to suspend or revoke respondent’s real estate salesperson license
under Business and Professions Code section 10186.2, subdivision (b), on the ground that
respondent fatled to notify the Department within 30 days of his plea of not guilty or nolo
contendere to the misdetheanor charges against him, based on Factual Findings 3 through 6, and
Legal Conclusions 1-6. .

9. As cause for revocation of respondent’s license was established, respondent
bears the burden of pmvmg mit;lgahen or; neh' f ainen:s[ ﬁei tto Waitraiit continued
: et (1950) 52 Cal.2d 259, 264-
) nee, thie stronger the
apphcant’s showmg c)f rehabllivanon must: be » (In ye ssage (2009)5 23 Cal.dth 1080, 1096.)

10 The eritema ﬁar assessmgthe mhﬁbﬁitaﬁmn mf & lmensee_a "inelude the time that has

1mprovement, sigmﬁcant invol, Snelelil
beneﬂts and. changes in atbitude derne

hcensee 8 p1ev1ous ceneluct and with subsequent attitudes ombehavi@ral patterns (Cal. Code
Regs., tit. 10, § 2912,) :

11.

Applymg iihe rehabilitat' n erlterla, in re

ot H'e is still on criminal
ns and paid restitution.
'iiﬁétrative

13

proceedmg (S ee Arnes@n . F@x ( ]

conviction, however, than might oﬁherw;se be 1the Gase
complamant’s burden of’ proaf in 1h1s case The atirestlx_
police ofﬁcers

acknowledgement of and shame at hls c@nthi@)n reﬂeet an acceptame of responsrblllty for the
acts to which he pled, even while he contests the citcumstances. His failure to timely inform the
Department of the conviction de not reflect well on respendent’s ability to earry out one of the

duties to the public of required of a real estate licensee; though it may be explained, it cannot be
excused, by ignerance of the reporting requirement,

12.  All relevant fastors having been considered, respondent established that he is, at
this time, sufficiently rehabilitated to justify issuing him a restricted real estate salesperson
license, based on Factual TFindings 7 through 14.
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13. Under Business and Professions Code section 10106, subdivisions (a), (), and
(d), complainant is entitled to recover reasonable costs of investigation and prosecution of this
matter in the amount of $2,167.65, as set forth in Factual Finding 15.

ORDER

icensing rights of respondent Ricky Wilfredo Portillo under the Real

Estate Law are revokg,d,,,proxlded, hOWGVBl; a restricted real estate salesperson license shall

be issued to respondent under section 10156.5 of the Business and Professions Code if

respondent makes application therefor and pays to the Department of Real Estate the

appropriate fee for the restricted license within 90 days from the effective date of this

Decision. The restricted license issued to respondent shall be subject to all of the provisions

of section 10156.7 of the Business and Professions Code and to the following limitations,
conditions and restrictions imposed under authority of section 10156.6 of that Code:

' The restricted license issued to respondent may be suspended prior to hearing

by Order of the Real Estate Commissioner in the event of respondent's conviction or plea of
nolo contendere to a crime which is substantially related to respondent's fitness or capacity as
a real estate licensee.

. The restricted license issued to respondent may be suspended prior to hearmg
by Order of the Real Estate Commissioner on evidence satisfactory to the Commissioner that
respondent has violated provisions of the California Real Estate Law, the Subdivided Lands
Law, Regulations of the Real Estate Commissioner or conditions attaching to the restricted
license.

3 Respondent shall not be eligible to apply for the issuance of an unrestricted
real estate license nor for the removal of any of the conditions, limitations or restrictions of a
restricted license until two years have elapsed from the effective date of this Decision.

4. Respondent shall submit with any application for license under an employing
broker, or any application for transfer to a new employing broker, a statement signed by the
prospective employing real estate broker on a form approved by the Department of Real
Estate which shall certify:

(a) That the employing broker has read the Decision of the Commissioner which
granted the right to a restricted license; and

(b) That the employing broker will exercise close supervision over the performance

by the restricted licensee relating to activities for which a real estate license is required.

5, Respondent shall, within nine months from the effective date of this Decision,

present evidence satisfactory to the Real Estate Commissioner that respondent has, since the
most recent issuance of an original or renewal real estate license, taken and successfully
completed the continuing education requirements of Article 2.5 of Chapter 3 of the Real
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Estate Law for renewal of a real estate license. If respondent fails to satisfy this condition,
the Commissioner may order the suspension of the restricted license until respondent
presents such evidence. The Commissioner shall afford respondent the opportunity for a
hearing pursuant to the Administrative Procedure Act to present such evidence.

6. Respondent shall notify the Commissioner in writing within 72 hours of any

arrest by sending a certified letter to the Commissioner at the Department of Real Estate,
Post Office Box 187000, Sacramento, CA 95818-7000. The letter shall set forth the date of
respondent's arrest, the crime for which respondent was arrested and the name and address of
‘the arresting law enforcement agency. Respondent's failure to timely file written notice shall
constitute an independent violation of the terms of the restricted license and shall be grounds
for the suspension or revocation of that license.

¥ It is an express condition of the restricted license that respondent shall pay the

Department’s costs of investigation and enforcement of this case in the amount of $2,167.65
within nine months of the issuance of the restricted license.

DATED: June 14, 2019

DocuSigned by:

ﬁ‘owmaﬂ W, Cohen

Admmlstrative Law Judge
Office of Administrative Hearings
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