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Department of Real Estate ' NOV 3 0 2012
P.0. Béx 187007 :

Sacramento, CA 95818-7007 DEPARTMENT OF REAL ESTATE
Telephone: (916) 227-0781 By (Q . %{mf@/‘

BEFORE THE DEPARTMENT OF REAL ESTATE
|

STATE OF CALIFORNIA
E & %k
the ation © 5
In the Matter of the Acousation of |I No, H-2710 FR
SCOT ANTHONY LEVESQIJE, and STIPULATION AND
SSELL CHARLES MC(?ARRY IR, AGREEMENT
Resp&ndents. )

It is hereby stipulated by and between RUSSELL CHARLES MCGARRY JR,,
(Respondent), and the Complainant, acting by and through Truly Sughrue, Counsel for the
Department oé‘ Real Estate (Dapmt%mnt), as follows for the purposs of settling and disposing the
Accusation filed on Jenuary 17, ZOl:Z in this matter:

1. A}stﬁswiliﬂchvr‘cmmbecomaatedmdall gvidence which was to be
presented by Complainant and Rcs;iyondsnt gt a formal hearing on the Accusation, which hearing
wasg 1o be held in accordance with the provisions of the Administrative Prooedmc Act (APA),
shall instead and in place thereof bq submitted solely on the basis of the provisions of this
Stipulation and Agreement, ,

2. Respondent has received, read, and understands the Statement to
Respondent, and the Discovery Proymons of the APA filed by the Department in this

proceeding,
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3. Respondent iled a Notice of Defouse pursuant to Section 11505 of the
Government Code for the puspose of requesting & hearing o the aliegarions in the Accusation.
Respondant hereby freely and volutarily withdraws said Notioe of Defense. Respondent
éckmowlsdges that he understands thet by withdrawing said Notice of Defense be willthereby
waive his rights to require the Real Estam Commissioner (Commissioner) fo prove the

allegations in the Acsusetion st & cnfested hearing held in aceordance with the provisions of the
APA, and that he will waive other rl;xghts afforded to him in connection with the hearing such as
the right to present evidence.in dafense of the allepations in the Accusetion and the right to crogs-
examine wlmasaes

4, Respondent, Ipmsuam: to the limitations set forth below, hereby admits that
the factual allegations of the Acousgtion filed in this procepding ave true and correct and the
Conmissioncr shall not be reqmred to provide further evidence to prove such allegations.

5. Itis undcrstoadby the parties that the Commissioner may adopt the
Stipulation and Agreement as his dBClSI(m in this matter thereby imposing the penalty and
senctions on the real estate hcenscs and license rights of Rf.:spondmt as et forth in the below
"Order”, In the event that the Cum:l.msamner in her discretion does not adopt the $t1pul_auon and
Agresment, it shall be void and of fo cffzct, and Respondent shall retein the right 1o & hearing
and pvoceedi:;ag on the ﬁncusaﬁcns';undm- all the provisions of the APA and shall not be bound by
any admission or waiver made haralm.

6. The Order o:i any snbsequent Order of the Commissioner made pursugut to)
this Stipulation and Agreement shall not constitute an estoppel, mezger or bar to any fuirther
administrative or civil proceedings E_by the Department with respect to any matiers which were nof
speoifically alieged to be canses for] accusation in this proceeding.

7. Respondent nderstands that by egreeing o this Stipulation snd
Agreement, Respondent agrses 10 ;Esay, pursuant to Section 10148 of the California Business and
Professions Codes (Code), the cost of the audit which resuited in the determination that

Respondent committed the vxo}atmn(s) found in the Determination of Issugs. The emotnt of

3. . H-2710 FR
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1 ||said costs is $5,064.96. |

2 8. Respondent fmﬂmundmmds thatbyag;mmgto this Stipuletion and
3 || Agreement in Settlement, the ﬁnd:qgs set forth below in the Determination Of Issues become
4 || final, and that the Commissioner my charge said Respondeat for the costa of any audit

5 || condusted pursusst 1o Section 10148 of the Codle to determine if the violations have been

6 || corrected, The mexitmum costs of qlmd audlt shall not exceed $5,064.96.

e § TR
9 S
10 By reason of the forégoing stipulations and waivers and solely for the purpose of

11 ||setttesnent of the pending Accusation without a hearing, it is stipulated and agreed that the
12 || following determination of issucs shall be made: ' '
13 I' I

14 || The acts and omissié:ns of Respondent as desotibed in the Accusation are

15 || grounds for the suspension o revocahon of Respondent licenses and license rights under

16 || Section 10177(d) of the Code in commcuon with Sections 10130 and 10137 of the Code.

7 ; LR

8 . ORDER

20 AN ioenses and livensing rights of Respondeat under the Real Estee Law ae

21 || revoked; provided, however, nresl:iilcte.d veal estate saleaperson license shall be issued to

22 || Respondent pursuant to Section 10156 s of the Code if Respondent makes application therefore
23 || and pays to the Department the app;ropnate fee for the restricted license within 90 days from the
2¢ || effective date of this Decision. The restricted license issued to Respondent shall be subject to all
23 || of the provisions of Sectlon 101 56.17 of the Code and to the following lim_italions, conditions and
26 || restrictions imposed under m:rhoﬂty of Section 10156.6 of that Code:

27

- ' Ha27OER
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shall certify:

1.

The :emmd license issued to Respondent may be suspended prior to

hearing by Order of the Co:mmss:ouer in the event of Respondent's conviction of plea of nolo
contendere to a crime which is suhstanﬁally related to Respondent's fitness or capacity as a real

estate licensee.

3

The restrlcted license issued to Re Respondent may be suspended prior to

hearing by Order of the Comrmssmner on evidence satisfactory to the Commisxloner that
R:.spondent has violated prowsmns, of the Californie Real Estate Law, the Subdivided Lands
w, Regulations of the Comissioner or conditions attachmg to the restricted license.

3.

——

unrestricted real estate license nor for removal of any of the conditions, {imitations or restrictions
of a restricted license until four (4) years have clapsed from the effective date of this Declsion.

4.

Respondent | Bhall not be eligible to apply for the issuance of an

Respondent ¢ shall submit with eny application for liconse under an

—

employing broker, or &ny applwaﬁon for transfer 1o a new exploying broker, a statement signed
by the prospective

)

employing real estnte ‘broker on & form approved by the Department which

That the emi:loymg broker has read the Decision of the Commissioner

®)

3.

which gauwd the right to a restricted leense; and

That the employing broker will exercisc close supervision over the
perfq&rmam? by the restricted licensee relating to activities for which a real
estate hmqe ig requirad.

Rsspmdemq shall, within nine (9) months from the effective date of this

Order, present evidence sansfacwry to the Commissioner that Respon dent has, since the most
recent jssuance of an original or merwal real estate license, taken and guccessfully completed the
continuing education requirments of Article 2.5 of Chapter 3 of the Real Estate Law for renewal
of a real estate license. IfReapondcnt £ails to satisfy this condition, the Commissioner may order
the suspension of the restricted liciense until Respondent presents such mdence. The

i
-4- H2T10 FR
091212
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|

Commissioner shall afford Raspondt the opportunity for hearing pursuant to the APA to
present such evidence.

6, Respondont shall, within six (6) months from the effective date of this
Decision, take snd pass the Professional Responsibility Bxarsination sdministered by the
Department including the payment of the eppropriate exemination fee. If Respondent flls to
satisfy this condition, the Commins;_ioner may order suspension of the restricted license until
Respondent passes the exminatioé.

7. Pursuant to Section 10148 of thc Code, Respondent, jointly and scverally
with Soot Antbony Levesque, shall pay the sum of §5,064.96 for the Commmissioner's cost of the
andit which 1od to this disciplinary action (audit #FR100026), Respondent shall pay such cost
within sixty (60) days of recewmg nn invoice therefor from the Commissioner. The
Commissioner may suspend the Respondent’s license pending a hearing held in accordance with
Section 11500, et seq., of the Govcmmcnt Code, if payment is not timely made as provided for
herein, or as p:owded forina subsequcnt agreement between the Respondent and the
Comnusaloner The' suspenmonalydlmnmnmeﬁ‘ectunnl payment is made in full or until

Respondent enters into an agzmolmt satisfactory to the Commissioner to provide for payment, or|
until a decision providing otherwisis is adopteci following a hearing held pursuant to this
condition. |

8. Pursuant to Swtion 10148 of the Code, Respondent, jointly and severally

with Scot Anthony Levesque, shall pay the Commissioner's reasonable cost, not to exoeed
$5,064.96, for n audit to determino if Respondent has oorrectod tho trust fmd violation(s) found
the Determination of 1ssues. In calculaﬁng the amount of the Comm.lssioner s reasonable cost,
the Commissioner mey use the esummd average hourly salary for all pcrsons performing audits
of resl estate brokers, and shall include an allocation for travel time to and from the anditor's
place of work. Respondent shall p'tay such cost within sixty (60) days of receiving an involce
therefor from the Cotmmissioner detailing the activitics performed during the sudit and the
amount of time spent performing ¢ ﬂmse activities. The Commissioner may suspend Respondent’

. ) H2710 FR.
' 09/12/12
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ljoonse pending & hearing held in acoordance with Sestion 11500, et soq. of the Government
Code, xfpayment Is not timely madq as provided for herein, or as provided for in a subsequent
agreementbcmeanpmdentandtheCorrmssm The suspension shell remain in effect
untll payment is made in full or m’ul Respondent enters into an agreement satisfactory to the
Commissioner to provide for paym'mt, or until a decision providing otherwise is adopted
following 2 hearing held pmuant 10 this condition. '

12, % g/

DATED \ , TRULLY SUGHRUE
i Counsel for Complainant

TEN

lhavoreadtthtipqlaﬁon mdAyeanent, and its m!munderstmwme
and are agreeable and aacaptableto me. [ understand thet 1 am waiving rights given to me by the
California Administrative Prooedme Act, and [ willingly, intelligently and voluntarily waive
those rights, including the right of mquxnng the Commisgsioner to prove the allegations in the
Accusstion at a hearing at which I would have the right to cross-examine witnesses against me
and to present evidence in defense pnd mitigation of the charges.

q-— 2&7"\7,/ : i %“1 ! mﬁ] / o
DATED . RUSSELL LES CGARRY JR.

Respondent

Li s

The foregoing St;pulahon and Agrecment is hereby adopted as my Decision and

Jpall booamme effbctive at 12 velooknoon s ___"DEC 2 0 012 z02.

.._..—-_

IT[SSOORDERE;,D. ////_7 202

By WAYNE S. BELL
Chi¥f Counsel '
a§u H-2710 FR
091212
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Dapartment of Real Estate ;
P.O. Box 187007 i NOV 8 G 2012
Sacramento, CA 95818-7007 ;

DEPARTMENT OF REAL ESTATE
Telephone: (916) 227-0781

. CP%W

REFORE 'mrs DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNIA

't ¥R
In the Matter of the Accusaﬁon ofi

No. H-2710 FR

aad STIPULATION AND
AGREEMENT

SCOT ANTHONY LEVESOUE,
RUSSELL CHARLES MCQARRY JR,,
) I

S S N

'nesp:ondmts.
. Itis hershy stlpulaiqd by and between SCOT ANTHONY LEVESQUE,
(Respondent), and the Compmna&t, acting by and through Truly Sughrue, Counsel for the
Department of Real Estate (Departmeni) as follows for the purpose of settlmg and dlsponing the
Accugation filed on January 17, 2012 in this matter:

1. All issues wplch were to be contested and all evidencs which was to be
presemed by Complmnant and Respondent at a formal hearing on the Accusation, which hearing
was 10 be held in sccordance with #he provisions of the Administrative Procadure Act (AFA),
shall Insteed and in place tkmeof be submitied solely on the bazis of the provisions of this
Stipulation and Agreement. |

2. Respondentéhas received, read, and wnderstands the Statement to
Respondent, and the Digcovery Pr(stions of the APA filed by the Dopariment in this

g H27T10FR
09/12/12




10
11
12
i3
14
.
16
11
1g
19
20
21
2z
23
'L
28
25

27

3, Respondent ﬂled a Notlce of Defense pursuant to Section 11505 of the
Government Code for the purpoze cfof requesting & hearing on the allegations in fhe Accusstion.
Respondent hercby freely and voluntarly withdraws seld Notics of Defense, Respondent
acknowledges that he understands that by withdrawing said Notice of Defense he will thereby
waive his righta to require the Roal Estate Commissionsr (Commisaloner) o prove the
allegations in the Accusation ata c?ntcsted hearing held in accordance with the provisions of the
APA, and that ho will waive other r:ighta afforded to him in connection with the hearing such as
the right to presant evidence in defc;nsc of the allegations in the Accusation and the right to cross-
cxaminewitnesses, | .

4. Respondent, pursuant o the limitations set forth below, hereby admits that
the factual allegations of the Accus;zﬂon filsd in this proceeding are frue and correot and the
Comnnsmner shall not be requu-eclr to provide firther evidenca to prove such allegations,

5. Itis tmdewtood by ﬂ:e panties that the Comnissioner may adopf the
Stipulation and Agreement es his decision in this matter thereby imposing the penalty and
sanctions on the real estate liaenses and license rights of Respondent as set forth in the below

“Order®. In the event that the Conmusswncr in her dlscmuon does not adopt the Stipulation and |
Apgreerent, it shall be void and ofno effect, and Respondent shall ratain the right to a hearing
and proceeding on the Accusnt:mmiunder 3111 the provisions of the APA and shall not be bound by
any edmission or waiver made here;in.

6.  The Order ar! any subsequent Order of the Commissionser made pursnant to
this Stipulation and Agreement shalll not congtitute an estoppel, merger or bar to any further

administrative or civil proceedings iby the Department with respect to any matters which were not]
specifically alleged 10 be causes foq:r accusstion in this proceeding.

7. Respondent undemtanda that by agreeing to this Stipulation and
Agresment, Respondent agress 1o 1%;3}'. pursvant to Section 10148 of the California Business and
Professions Code (Code), the cost v%.%f the audit which resulted in the determination that '
Respondent committed the violation(s) found in the Determination of Issues. The amownt of

U HATI0FR
08/12/12
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said costs 18 $5,064.96.
8.  Respondent ﬂuﬂ:enmdmms that by agreeing to this Stipulation and
Agreement in Settlement, the findiniga set forth below in the Determination Of Issnes become.
final, and thatthe Commissioner nuiy charge said Respondent for the costs of ny audit
conducted pursuant to Section 1014i3 of the Code to determine if the violations have been
corrected. The maximumm costs of sald audit shall not exceed $5,064.96.
| “en
DE ATI
By reason of the for%going stipulations md waivers and solely for the purpose of
settlement of the pending Acousation without a hearing, it is stipulated and agreed that the
following determination of issuss shall be made: |
; I .
The acts aad cmissidns of Respondeat s describsd in the Second Cause of
Action of the Accusation are grmmils for the suspension or revosation of Respondeat licenses
and licenss rights under Section M{Qofﬂm Code in conjunction with Sections 10130 and
10137 of the Code.
| 1l
The acts and omissiéns of Respondeat s described in the Third Canse of Action
of the Accusation are grounds for t}m suspension or revocation of Respondent’s licenses and
licease rights under the following sections of the Code and Regulations:
(1) Asto Paragréiph 20(2), under Section 10177(d) of the Code in conjunction
with Section 2831.1 of the Rngulat'ilons; |
2) Asto Paragriaph 20(b), under Section 10177(d) of the Code in
conjunction with Section Mgf the Regulations;
() . Asto Parag:iaph 20(c), under Section 10177(d) of the Code in copjunction
with Section 2832 of the Regulations and Section 10145 of the Code; |

-3- H-2710FR
08/12/12
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@ Asto Para,grafph 20(d), under Section 10177(d) of the Code in
conjunction with Section 2834 of the Regulations,
(5) Asto Paragraph 20(¢), under Section 10177(d) of the Code in conjunction
with Section 10145(d) of the Cndc;g and
©  AstoParagriphs 2005, uader Section 10177(d) of the Cods in
confunction with Section 10176(e) %of the Code.
n
The acts and omissibns of Respondent as described in the Fourth Cause of
Action of the Accusation are gronnds for the suspension or revocation oi’Respondent leenseg
and license rights under Section 1017719! of the Code.
' Y
~ ORDRR"
I .
All licenses and lmensmg_ rights of Respondent under the Real Estato Law are
tevoked; provided, however,  resricte e esta broker license shall b issued to Respondent

pursuant to Section 10156.5 of the'Codc if Respondent makes applicatlon therefore and pays to

the Department the appropriate fea for the restrictad broker license within 90 days from tha

effective date of this DOOIBIDIL The restricted broker license issued to Respondent shall be

subject to all of the provislons of Secﬂon 10156.7 of the Code and to the follomng limitations,
conditions and restrictions mlpose?l under authority of Section 10156.6 of that Code:
1. The restricted license issued to Respondent may be suspended prior to

heering by Order of the Commissioner in the event of Respondent’s conviction or plea of nolo

contendere to a crime which is mbstantwlly related to Respondent’s fitness or capacity as a real
2. The restricted fioense issued f Respondent may be suspended priot o

hearing by Order of the Commissl%met on evidence satisfactory to the Commissioner that

-4- . H-2710FR
! 09/12/12
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Respondent has violated prommns of the Califomia Real Estate Law, the Subdivided Lands
Law, Regulations of the Commissitiner or conditions attaching to the restricted license.

3.  Respondent ahall not be eligible to apply for the issuance of an
worestricted real estate license nor fpr removal of any of the conditions, limitations or restrictions
of a restricted license until four (4) years have elapsed from the effective date of thiz Decision.

4 Any resticted license issued to Respondent pursuant to this Decision shall

be suspended for a period of one hmedmdmuy(m) days from the issuance of the
restricted license; provided, however. that said suspension shall be stayed, upon the condition
that Respondent petition pursuant t¢u Section 10175.2 of the Code and pays a monetary penaity
pursuant to Section 10175.2 ofthegode at a rate of $41.67 for each day of the suspension for a
total monetary pensly of $5,000, |
_a) Said payment shall be{in the form of a cashier's check or certified check made
payable to the Consuni:cr Recovery Account of the Real Estate Fund. Said check
must be delivered to the Depsstment prior to the effective date of the Order in this
matter. l
b) No further canse for disclplmary action against the Real Estate licenses of
Respondent ocours wnhm two (2) years from the effective date of the decision in
this matter. :
¢) If Respondent fails to pay the monetary penalty as provided above prior to the
effecive dats of this Order,the stay of the suspension shall be vacated as o that

Respondent and the oder of suspension shall bo immediately exeouted, under this
Order, in which wemlithe said Respondent shall not be entitled to any repayment
nor ¢redit, prorated or‘i:othawisc, for the money paid to the Department under the
termas of this Order. |

d) If said Respondent pa)lrs the monetary penalty and any other moneys due under this

Stipulation and Aglwmcnt and if no further cause for disciplinary action against the
real estate license of smd Respondent occuts within two (2) years from the effcctive

< H-2710 FR
09/12/12
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date of this Order, the Icrmne stay hereby granted this Order, as to said Respondent
5. . Respondent hhall, within nine (9) months from the effective date of this
Ordet, present evidence saﬁsfactoqfr to the Commissioner that Respondent has, since the most

recent issuance of an original or TQI‘:IGWBI real estate license, taken and successfully completed the
continuing education requirements of Article 2,5 of Chapter 3 of the Real Estato Law for renewal
of a real estate license, [f Respondent fails to satisfy this condition, the Commissioner may order
the suspension of the restricted lmpse until Respondent presents such evidence, The
Commigsioner shall afford R&spomilent the opportunity for hearing pursuant to the APA to
present such evidence.

6.  Respondent shall, within six (6) months from the effective date of this
Decision, take and pass the Professional Responsibility Examination administered by the
Department including the payment %oftlm appropriate examination fee. If Respondent fails 1o
saﬂaﬁr thig condition, the Commissiinne: may order suspension of the restricted license untl

Respondent passes the mmmaﬁoﬁ
8 Pursuant to $ecﬁon 10148 of the Code, Respondent, jointly and severally

with Russell Charles McGarry, Jr., shall pay the sum of $5,064.96 for the Commissioner's cost of
the audit which led to this disciplinary action (audit #FR100026). Respondent shell pay such
cost within sixty (60) days of receiying an invoioe therefor from the Commissionor. The
Commissioner may suspend the Respondent’s license pending a hsaring held in accordance with
Section 11500, et seq., of the Goverénnent Code, if payment is not timely made as provided for
herein, or as provided for in & subsequent agreement between the Respondent and the
Commissioner. The suspension shlall remain in effect until payment is made in full or until
Respondent enters into an agmcment satisfactory to the Commissioner to provide for payment, or
until a decision providing otherwis%e is adopted following a hearing held pursuant 1o this
condition. I

8.  Pursuant to Section 10148 of the Code, Respondent, jointly and soverally

5 -6- H-2710 FR
09/12/12
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1 |l with Russell Charles MeGarty, Jr., shn!l P&y the Commissionsr's reasonable cost, not to excesd

2 11$5,064.96, for an audit to dm if Respondent has corrected the trust fund violation(s) found
3 |{the Determination of Issues. In calc;zﬂahng the asnount of the Commissioner's reasonable eost,

4 |{the Commissioner may use the estir;faated average hourly salary for all persons performing sudits
5 || of real estate brokers, and shall inché.tde an allocation for travel time 1o and from the avditor's

6 | place of work, Respondent shall paly such cost within sixty (60) days of receiving an invoice

7 || therefor from the Commissioner detmlmg the activities performed during the andit and the

- 8 {1arount of time spent performing th(ose activities. The Copamigsioner may suspend Respondent’ xJ
5 ||license pending & hearing held in aqco:dancc with Section 11500, et seq., of the Government

10 || Code, if payment is not timely mndl:: ag provided for herein, or aa provided for in a subsequent
12 || agreement between Respondent anq the Commissioner, The suspension shall remain in effect
12 |{ until paytent is made in full or untiil Respondent enters into an agreement satisfactory o the
13 1| Commissioner to provide for paymmt, or unti} & decision providing otherwise is adopted

14 i following a hearing held pursusnt tt]) this condition,

Pl 2p-Sek- 4/6//

16 I DATED | TRULY SUGHRUE
11 1 Counsel for Complainant
L R
18 ¥ have read the Stipu‘;latim and Agresment, and its tatms are undervicod by me

19 || and are agresable and acceptable to;me. I understand that I am waiving rights given to we by the
20 | California Administrative Procedurb Act, and I willingly, intelligently and voluntarily waive

21 || those rights, including the right of roqwnng the Commissioner to prove the allogations in the
Accusation at a hearing at which [ -.’voum have the right to cross-examine witnesses against me
and to present evidence in defense i;nd mitigation of the charges.

22
23

24

43012 s -
28 || DATED ’= T NY LEVESQUE

26 ' Wi

27

: -7- H-2710 FR
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1 The foregoing Sﬁpuléﬁon and Agreement is hereby adopted as my Decigion and
2 || shall become effoctive at 12 o'clock noonon____DEC 2 0 2012, 2012.

IT IS SO ORDERED , Yo

8 BWAYNE S. BELL
Chief Counsel
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