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| Tn the Matter of the Accusatiqn of

Department of Real Estate H
P. 0. Box 187000
Sacrawmento, CA  95818-7000 ‘ APR 1 ) »3999

Telephone: (816) 227-0789

BEFORE THE DEPARTMENT OF REAI, HSTATE
STATE OF CALIFORNTA
* % R

No. H-2475 8D

STIPULATION AND AGREEMENT

TIMOTHY MICHAEL McDONALD,

Respondent: .

It is hereby stipulated by and between Respondenﬁ

TIMOTHY MICHAEL McDONALD (“Respondent”) and the Complainant,

jacting by and through James L. BeaVer, Counsal for the Department

of Real Estate, as follows for the purpose of qettllng and
dlsposlng of Lhe Accugation filed on February 11, 1999 in this
matter (“the Accusatlon”}:

1. All issues which were to be contested and all
evidence which was to be presented by Complainant and Respondent
at a formal hearing on the Accusation, which hearing was to be
held in accordance with the provisions of the Administrative
Procedure Act. (“APA”), shall instead and in place thereof be
submitted solely on the basis of the provisions of this
Stipulation and Agreement.
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2. Respondent has received, read and understands the
Statem@nt to Respondent, the Discovery Provisions of the APA and
the Accusation filed by the Department of Real Estate in thig
proceeding.

| 3, On February 23, 1999, Respondent filed a Notlce of
Defense pursuant to Section 11505 of the Government Code for the
purpose of requesting a hearing on the-allegations in ﬁhe'
Accusation. Respondent hereby freely and voluntarily withdraws‘
gaid Notice of Defense. Respondent acknowledges that'Respondenﬁ
understands that by'withdrawing sald Notice of Defense Respondent
will thereby waive Respondent’s right to require the Commissioner
to prove the allegations in the Accusation at a contested hearing
held in accordance with the provisions of the APA and that
Respondent will waive other rights affo;éed to Respondént in
connection with the hearing such as the fight to présenﬁ evidence
in defensé of the allegations in the Accusation and the right to
cross—examine witnesses.

4. Respondent, pursuant to the limitations set forth
below, hereby admits that the factual allegations in the
Accusation are true and correct and the Real Estate'COmmissioner
shall not be required te provide further evidence of such
allegations.

5. It is understood by’the;parties that the Reai
Estate Commissioner may adopt the Stipulation and Agreement as
ﬁis decision in this matter, thereby imposing the penalty and
sanctions on Respondent’s real estate license and license rights
as set forth in the "Order' set forth below. In the event that
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the Commissidner in his discretion does not adopt the Stipulati@n
and Agreement in Settlement, it shall be void and of no éffect,
and Respondent shall retain the right to a hearing and proceeding
on the Accusatien under all the prov1s¢ons of the APA and Shall
not be bound by any admission or waiver made hereln
| 6. The Order or any subsequent Order of the Real
Estate Commissioner made pursuant to this Stlpulatlon and
Agreement in Settlement shall not constitute an gstoppel, merger
or bar to any further administrative or civil proceedings by the
Department of Real Estate with respect to any matters which were
not specifically alleged to be causes for accusatlon in thls
proceedlng
By reason of the-foregoing stipﬁlations, admigsions and
waivers and solely for the purpose of seﬁtlement of the pending
Accusation without hearing, it is smtipulated and agréed thaﬁ the
following Datermination of Issues shall be made:
T .
The acts and omigsions of Respondent TIMOTHY MICHATL
McDONALD described in the Accusation are grounds for the

suspension or revocation of the licenses and license rights of

Respondent under the following provisions of the California

Business and Professiong Code (“Code”) and/or Chapter 6, title 10,
California Code of Regulations {*Regulations”):

{a) As to Paragraphs V through VII, inclusgive, under
Section 10176(f) of the Code; |
1t/
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(b)  As to Paragraph TX, under Sectionw1Q085 of the Code

and Section 2970 of the Regulations in conjunctlon with Section
10177(d) of the Code;

(¢} As to Paragraph X, under Sectlon 10146 “of the Code
in conjunctlon w1th Section 10177 (dy of the Code; and

(d) As to Paragraph XI, under Section 10146 of the Code

and Section 2972 of the Regulations in econjunction with Qectibn

10177 (d) of the Code.
| ORDER
.

All licenses and licensing rights of Respondent TIMOTﬁY :

MICHAEL McDONALD under the Real Estate Law are suspended fdx Sixty.
(60} days from the effective date of thl$ Deczslon, provmded

however, that the suspen510n shall be stayed for a term of two

years upon the following terms and conditions.

1. Regpondent’'s license and license rlghts shall be

actually suspended for a period of flfteen (1B) days IE

Respondent petitions, said fifteen (15) day suspension (or a

portion thereof) shall be stayed upon condition that Respondent
pays a monetary penaity pursuant to Section 161?5.2'0f the Code at
the rate of $100,00 for each day of the suspension for a total
monetary penalty of $1,500.00. Said payment shall be in the form
of a cashier's check or certified check made payable to the
Recovery Account of the Real Estate Fund. Sald check must be
delivered to the Daepartment prior to the effective date of the
Decision in this natter.

/77
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2. Respondent shall obey all laws, rules and

regulations governing the rights, duties and responsibilities of a
real estate licensee in the State of Célifornia.

3. The Comnissioner may vacate and set aside the stay

order, including any further stay imposed pursuant to Section
10175.2, if a final subsequent determination is made, after
hearing or upon stipulation, that cause for dlsclpllnary action
occurred during the term of two (2) years of the stay prov1ded for.
above. Should no order vacating the stay be made pursuant to this

condmtlon, the stay imposed here;n shall become pe?manent

l/b(rmo,& %1999

DATED

T have read the &Stipulation and Agréemeﬁt; and its
ﬁerms are understood by me and are agreéable and acceptable to
ma. I understand that I am waiving rights given to me by the
Californla Administrative Procedura aAct (including_but not ’
limited to Sections 11506, 11508, 11509, and 11513 of the
Government Code), and I willingly, intelligently, and voluntarily
waive those rights, including the right of requiring the
Commissioner to prove the allegations in the Accusation at a
hearing at which I would have the right to Crosg-examine
witnesses against me and to present evidence in defense and
mitigation of the charges.

/17
/77
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3:11-99

DATED

The foregoing Stipulation and Agreement for Settlement

is hereby adopted by the Real Estate Commissioner as his Decision

and Order and shall become effective at 12 o'clock noon on

e MAY 10, 1999 .

IT IS SO ORDERED Aoeil S, 149

JOHN R. LIBERATOR
Acting Real Estate Commissioner
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JAMES L. BEAVER, Counsel (SBN 60543) ”
Department of Real Egtate

P. 0. Box 187000
Sacramento, CA 95818-7000 FEB:[11999

Telephone: (916) 227-0789
-Qr- (916) 227-0788 (Direct)

BEFORE THE DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNTA

* ok %

In the Matter of the Accusation of No. H-~2475 8D

TIMOTHY MICHAEL McDONALD, ACCUSATION

Ragpondent.

e e T T 2R e

The Complainant, J. Chrls Gxaves, a Deputy Real Estate
Commissioner of the State of California, for cause of Accusation
against TIMOTHY MICHARL McDONALD (hereinafter “Respondent“), is
informed and alleges as follows:

I

The Complainant, J. Chris Graves, a Deputy Real Estate
Commisgioner of the State of California, makes this Accusation in
his official capacity.

Ii

At all times herein mentioned, Respondent was an& now is
presently licensed and/or has license rights under the Real.Estgte
Law (Part 1 of Division 4 of the Business and Professions Code) -

(hereinafter “the Code”).
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ITI
At all times herein mentloned Respondent wa.s llcensed

by the Department as a real estate broker. |

v

'At all times herein mentioned, Resﬁondént engaged in the

business of, acted in the capacity of, advertised, or agsumed to
act as a real estate broker within the State of California within
the méaning of Section 10131(a) of the Code, including the
operation and conduct of a real estate brokerage with the public

whereln, on behalf of others, for compensation or in exbéctation

_of'compensation, Respondent sold and offered to sell, bought and

offered to buy, SOllCltEd prospective sellers and purchaserq of,
OllClted and obtalned listings of, and negotlated the purchase :
and sale of real property or a business opportunity.
v
On or about July 28, 1998,.in the course of'the-
activities deséribed in Paragraph IV, above, Respondent entered
into a written agreement (hereinafter “the agreement”}) with James
Heigser (hereinafter “Heiser”) whereby Helser granted Respondent
exclusive employment and authorization to sell and offer to sell,
golicit prospective purchasers of, and hegotiate the purchase and
sale of a business opportunity cwned by Heiser identified as “Hill
Stxeet Blues Retall & Wholesale Store”.
| VI
The agreement did not contain a definite, specified date
of final and complete termination. |

/77
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VIT
Cn or about July 28, 1998, Respoﬁdent claimedj'démandéd
and received a $500.00 fee (hereinafter “the fee’) from Heiser to
compensate Respondent, ih‘a@vance'of serviees,'for‘promoting the
sale of the business opportunity.
VITI
The fee was an “advance fee” within the meaning of
Section 10026 of the Code. The agreement called for Helser to pay
Respondent the fee,
IX
Respondent used the agreemeht without first submitting
the agreement to the Real Estate Commisgsioner in compliance with
Section 2970 of Chapter 6, Title 10, California Code of
Regulations (“the Regulations’), |
| X
Regpondent failed to deposit.ﬁhe fee in a ﬁrﬁét aécouﬁt
with a bank or other recognized depository. | N
XTI
At all times mentioned herein from and after July 28,
1298, Respondent haé failed and refused to account to Heiser for
the fee in compliance with Section 10146 of the Code.
XTI
The facts alleged above are grounds for the suspension

or revocation of the licenses and license rights of Respondent

under the following provigions of the Code and/or the Regulations:

(a) As to Paragraphs V through VII, inclusive, under

Section 10176(£f) of the Code:;
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(b) As to Paragraph IX, under Section 10085 of the Code
and Section 2970 of the Regulations in conjunchion with Section

10177(d}) of the Code;

(¢) Az to Paragraph X, under Section 10146 of the Code

{Iin conjunctioh with Section 10177(d) of the Code; and

(d) As to Paragraph XI, under Section 10146 of the Code
and Secticn 2872 of the Regulations in conjunction with Section
10177(d) of the Code.

WHEREFORE, Complainant prays that a hearing be conducted

on the allegations of this Accusation and that upon proof thereof

la decisgion be rendered imposing disciplinary action against all

licenses and license rights of Respondent under the Real Estate
Law (Part l'of Division 4 of the Business and Professions Code)

and for such other and further relief as may be proper under other

N e B

IS GRAVES
D ty Real Estate Commisgioner

applicable provisions of law,

Dated at San Diege, California,

Ao
this _é;ﬁ “day of January, 1999.
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 		Serial		Page No.		Element Path		Checkpoint Name		Test Name		Status		Reason		Comments

		1						Document		Valid Document element		Passed		Document element passed.		

		2						Headings		No nested Headings		Passed		Heading tags are not nested inside one another.		

		3						Link Annotations		Link Destination		Passed		All Link destinations are valid		

		4						Structural Issues		Alternate Text with no content		Passed		All tags with Alternate, Actual or Expansion Text have content associated with them.		

		5						Structural Issues		Empty Tags		Passed		No empty tags were detected in document.		

		6						Form Annotations		Form Annotations - Valid Tagging		Not Applicable		No Form Annotations were detected in this document.		

		7						Link Annotations		Link Annotations - Valid Tagging		Not Applicable		No tagged Link annotations were detected in this document.		

		8						Links		Includes Link Annotation		Not Applicable		No Link tags were detected in this document.		

		9						List		Valid Children		Not Applicable		No List elements were detected in this document.		

		10						List Item		LI - Valid Parent		Not Applicable		No List Items were detected in this document.		

		11						List Item		LBody - Valid Parent		Not Applicable		No LBody elements were detected in this document.		

		12						List Item		Lbl - Valid Parent		Not Applicable		No Lbl elements were detected in this document.		

		13						Other Annotations		Other Annotations - Valid Tagging		Not Applicable		No Annotations (other than Links and Widgets) were detected in this document.		

		14						RP, RT and RB		RP, RT and RB - Valid Parent		Not Applicable		No RP, RB or RT elements were detected in this document.		

		15						Ruby		Valid Children		Not Applicable		No Ruby elements were detected in this document.		

		16						Table		Valid Children		Not Applicable		No Table elements were detected in this document.		

		17						Table		Regularity		Not Applicable		No tables were detected in this document.		

		18						Table Cells		TD - Valid Parent		Not Applicable		No Table Data Cell or Header Cell elements were detected in this document.		

		19						Table Rows		Parent and children are valid		Not Applicable		No Table Row elements were detected in this document.		

		20						THead, TBody and TFoot		Parent and children are valid		Not Applicable		No THead, TFoot, or TBody elements were detected in this document.		

		21						TOC		Valid Children		Not Applicable		No TOC elements were detected in this document.		

		22						TOCI		Valid Parent and Children		Not Applicable		No TOCI elements were detected in this document.		

		23						Warichu		Warichu		Not Applicable		No Warichu elements were detected in this document.		

		24						WT and WP		WT and WP - Valid Parent		Not Applicable		No WP or WT elements were detected in the document		
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 		Serial		Page No.		Element Path		Checkpoint Name		Test Name		Status		Reason		Comments

		1		1		Tags->0->1		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "filed 4/19/1999 by department of real estate" is appropriate for the highlighted element.		Verification result set by user.

		2		5		Tags->0->25		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "signature of james l. beaver" is appropriate for the highlighted element.		Verification result set by user.

		3		6		Tags->0->29		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "signature of timothy michael mcdonald" is appropriate for the highlighted element.		Verification result set by user.

		4		6		Tags->0->33		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "signature of john r. liberator" is appropriate for the highlighted element.		Verification result set by user.

		5		7		Tags->0->35		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "filed 2/11/1999 by department of real estate" is appropriate for the highlighted element.		Verification result set by user.

		6		10		Tags->0->68		Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Figures		Passed		Please verify that Alt of "signature of J. Chris Graves" is appropriate for the highlighted element.		Verification result set by user.

		7						Guideline 1.3 Create content that can be presented in different ways		Heading Levels		Passed		All Headings are nested correctly		

		8				Doc		Guideline 1.4 Make it easier for users to see and hear content including separating foreground from background.		Format, layout and color		Passed		Make sure that no information is conveyed by contrast, color, format or layout, or some combination thereof while the content is not tagged to reflect all meaning conveyed by the use of contrast, color, format or layout, or some combination thereof.		Verification result set by user.

		9				Doc		Guideline 1.4 Make it easier for users to see and hear content including separating foreground from background.		Minimum Contrast		Passed		Please ensure that the visual presentation of text and images of text has a contrast ratio of at least 4.5:1, except for Large text and images of large-scale text where it should have a contrast ratio of at least 3:1, or incidental content or logos

		Verification result set by user.

		10						Guideline 2.4 Provide ways to help users navigate, find content, and determine where they are		Headings defined		Passed		Headings have been defined for this document.		

		11						Guideline 2.4 Provide ways to help users navigate, find content, and determine where they are		Outlines (Bookmarks)		Passed		Bookmarks are logical and consistent with Heading Levels.		

		12				MetaData		Guideline 2.4 Provide ways to help users navigate, find content, and determine where they are		Metadata - Title and Viewer Preferences		Passed		Please verify that a document title of McDonald H02475SD_990510_P is appropriate for this document.		Verification result set by user.

		13				MetaData		Guideline 3.1 Make text content readable and understandable.		Language specified		Passed		Please ensure that the specified language (en) is appropriate for the document.		Verification result set by user.

		14						Guideline 3.2 Make Web pages appear and operate in predictable ways		Change of context		Passed		No actions are triggered when any element receives focus		

		15						Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Formulas		Not Applicable		No Formula tags were detected in this document.		

		16						Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Links		Not Applicable		No Link annotations were detected in document.		

		17						Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Forms		Not Applicable		No Form Fields were detected in this document.		

		18						Guideline 1.1 Provide text alternatives for all non-text content		Alternative Representation for Other Annotations		Not Applicable		No other annotations were detected in this document.		

		19						Guideline 1.2 Provide synchronized alternatives for multimedia.		Captions 		Not Applicable		No multimedia elements were detected in this document.		

		20						Guideline 1.3 Create content that can be presented in different ways		Form Annotations - Valid Tagging		Not Applicable		No Form Annotations were detected in this document.		

		21						Guideline 1.3 Create content that can be presented in different ways		Lbl - Valid Parent		Not Applicable		No Lbl elements were detected in this document.		

		22						Guideline 1.3 Create content that can be presented in different ways		LBody - Valid Parent		Not Applicable		No LBody elements were detected in this document.		

		23						Guideline 1.3 Create content that can be presented in different ways		Link Annotations		Not Applicable		No tagged Link annotations were detected in this document.		

		24						Guideline 1.3 Create content that can be presented in different ways		Links		Not Applicable		No Link tags were detected in this document.		

		25						Guideline 1.3 Create content that can be presented in different ways		List Item		Not Applicable		No List Items were detected in this document.		

		26						Guideline 1.3 Create content that can be presented in different ways		List		Not Applicable		No List elements were detected in this document.		

		27						Guideline 1.3 Create content that can be presented in different ways		Other Annotations - Valid Tagging		Not Applicable		No Annotations (other than Links and Widgets) were detected in this document.		

		28						Guideline 1.3 Create content that can be presented in different ways		RP, RT and RB - Valid Parent		Not Applicable		No RP, RB or RT elements were detected in this document.		

		29						Guideline 1.3 Create content that can be presented in different ways		Correct Structure - Ruby		Not Applicable		No Ruby elements were detected in this document.		

		30						Guideline 1.3 Create content that can be presented in different ways		Table Cells		Not Applicable		No Table Data Cell or Header Cell elements were detected in this document.		

		31						Guideline 1.3 Create content that can be presented in different ways		THead, TBody and TFoot		Not Applicable		No THead, TFoot, or TBody elements were detected in this document.		

		32						Guideline 1.3 Create content that can be presented in different ways		Table Rows		Not Applicable		No Table Row elements were detected in this document.		

		33						Guideline 1.3 Create content that can be presented in different ways		Table		Not Applicable		No Table elements were detected in this document.		

		34						Guideline 1.3 Create content that can be presented in different ways		Correct Structure - Warichu		Not Applicable		No Warichu elements were detected in this document.		

		35						Guideline 1.3 Create content that can be presented in different ways		Correct Structure - WT and WP		Not Applicable		No WP or WT elements were detected in the document		

		36						Guideline 1.3 Create content that can be presented in different ways		ListNumbering		Not Applicable		No List elements were detected in this document.		

		37						Guideline 1.3 Create content that can be presented in different ways		Header Cells		Not Applicable		No tables were detected in this document.		

		38						Guideline 1.3 Create content that can be presented in different ways		Summary attribute		Not Applicable		No Table elements were detected in the document.		

		39						Guideline 1.3 Create content that can be presented in different ways		Scope attribute		Not Applicable		No TH elements were detected in this document.		

		40						Guideline 1.3 Create content that can be presented in different ways		Article Threads		Not Applicable		No Article threads were detected in the document		

		41						Guideline 1.3 Create content that can be presented in different ways		Tabs Key		Not Applicable		Document does not have annotations		

		42						Guideline 1.4 Make it easier for users to see and hear content including separating foreground from background.		Images of text - OCR		Not Applicable		No raster-based images were detected in this document.		

		43						Guideline 2.1 Make all functionality operable via a keyboard interface		Server-side image maps		Not Applicable		No Link annotations were detected in this document.		

		44						Guideline 2.2 Provide users enough time to read and use content		Timing Adjustable		Not Applicable		No elements that could require a timed response found in this document.		

		45						Guideline 2.3 Do not design content in a way that is known to cause seizures		Three Flashes or Below Threshold		Not Applicable		No elements that could cause flicker were detected in this document.		

		46						Guideline 3.3 Help users avoid and correct mistakes		Required fields		Not Applicable		No Form Fields were detected in this document.		

		47						Guideline 3.3 Help users avoid and correct mistakes		Form fields value validation		Not Applicable		No form fields that may require validation detected in this document.		

		48						Guideline 4.1 Maximize compatibility with current and future user agents, including assistive technologies		4.1.2 Name, Role, Value		Not Applicable		No user interface components were detected in this document.		
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