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7 STATE OF CALIFORNIA . |
10 | X ok % k- ']
11 in-the?Maﬁteriof,the,ﬁ¢busatiph.of. ) No.;Hfl309;SD
125 'REAL -PROPERTY INVESTMENTS, INC., ) 1-33205
o - a corporation, and PATRICA 1. ) B
lj( T MILLER, - 1nd1v1dually and as )
.t designated-officer of Real )
14 . Property ‘Investments, Inc., )
15 . Respondents. )
. S )
16 }
l7i? S  ORDER STAYING I.FFFC‘TIVE DATE
135 ' . On Aprll 17 1985, a Declslon was rendered 1n the
4 . :
;% above entltled matter to become effectlve May 29 1983 _
P S TT I8 HERE.BY OR*“)E.RED that the effectlve date of the .

“glEDe0151on of April 17, 1985 ig qtayed for a veriod of 30 days.

' 22; I The Declsion oi Ap1¢l 17, 1985{ shall become,effeCtive -
2§ja£ lé 0 ciouk noon on June 28, 198q. '
242 . - DATED: - May 30, 1985
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In the matttr of the aAccusation of ) No., H- 1309 SD-,
, ‘ ' S ' ) S .
AR s - 33205 .
"REAL PROPERTY INVESTMENTS, INC., ; b 22285 |
a corporation, and PATRICK 11, )
. MlLJPR,.lnd1v1dually and .as ) .
- designated officer of Real ) }
Property Investmemts, Inc., ) ’
C }
) .
) |
) ‘.!.
) !
) 1
)
, S )
Respondéent (s) )
' )
DECISION
The Eropdged Déciqion datédf . Anfil 17, 1985 "
VOf,the Adminis trative’ Law Judge of the Office of Adm]nl tratlve
«Hearingé;_iS;hereby adopted as the.DeC1slon of the Real Estate
Commiésioner:in.thé above-entitled matter.
'Thiv DECI@IUD qhall become effectlve at l2;Qlclock
‘nogn on .Aay 29 1983'_ n o . P
: _ = -
IT IS 'S0 .ORDERED =¥ "6 —&70 -
. - e ' S
“‘“‘~'-_.._.__,L,,.._. . - ° r“"f . e E {:.%---"?// T C_:-':fv
: i :

pa — :
7 TAMES A. EDMONDS, JR.
Real Estate Commissioner




BEF@HH THE DEPARTMENT OF REAL ESTATE

- STATE OF CALIFORNIA

In the Matter of the Accusation of

 REAL PROPERTY INVESTMENTS, INC.,
A corporatiom, and PATRICK H,
- MILLER, individually and as
- designated officer of Real
Property Tnvestments, Inc.,

NO. H-1309 §D

L 33205

- Respondents.

N .

" PROPGSED DECISION

~This matter was hLdrd before. Stewart A. Judson,
Admlnlstlatlve Law Judge, State of Califernia, Office of
”Admlnlstratlvc H@allngs, on March 15, 1885 at Ban Diego,
California. ' ' ' '

. The complainant was represented by Marjorle P,
Mersel, Counsel. Patrick H. Miller was present and was
represented by FPaul M. Karrsen and Russell G. Allen,
Attorneys at Law; O'Melveny & Myers, 610 Newport Center
Drive, Suite 1700, Newport Beach, California 92660-6429.

Submlaqzon of the matter was deferred. pendlng
"filing of written argument which was duly recelved on
April 10, 1985 and marked for the record

PRELIMINARY MATTER
“The standard of proof is the clear and conv1n01nq

evidence to a reascnable certainty burden under Ettinger wv.
“BMOA (198)) 135 €A 3d 853.

FINDINGS OF FACT
I
The accusation was made by Cdll Lewis in his official

capac1ty as a Deputy Real Estate Commissioner of the Stato of
California.

"
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Real Property Investments, Inc. {respondent corporation)
ig curréntly licensed and has license rights under the Real :
Estate Law (Part 1, Division 4, Business and Plufesolons Code*)

of the State of Callfornla.

111

At all ‘times herein mentioned, - respondent corporatlon
was. and now is licensed by the Department of Real Estate (the ;
Department) as a rcal estate broker corporation. This license / -
‘expires on December 2B, 1986. ' L

TV

‘Patrick H. Miller (reqpondont Miller) is currently
,1lcensed and has license rights under the Real Estate Law of
the State of California.. :

Vv e
: At all tlm&s herein mcntloned respondent MlllOC was
}and now is licensed by the Department as the designated licensed -
officer of respondent corporatlon This license expires on L
'December 28, 1986 : -

V1
;The following wemastipulated to by the parties:

1. At all times relevant hereln; Ralph T. Dennison,
Martha Dennison, William Brausa and Clara Brausa {collectively,
Seller} were the sellers of certain residential property at
1369 Friends Way, Fellbrook, California (the Property).

. 2. On September 5, 1982, Seller entered into a
. listing agreement regarding the Property with Zenovic Realty.

3. On March 27, 1983, Abba and Aida Demetrias
{collectively, Buyer) made a wrltton offer for. the purchase
of the Property through reapondent Miller,

4. Said coffer 1nt1udes a provision granting Buyer -
the right to occupy the Property for a month]y rental of $500
until the close of escrow,

o A_5. On March 28, 1983, Seller made a counteroffer
to Buyer. : ' :

6. Said counteroffer does not incorporate the provision
granting to Buyer the right to occupy the Property for a monthly
rental of $500 until the close of escrow.

*All statutory refeérences are to said Code unless
otherwise noted.
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7. On March 28, 1983, Buyer accepted Seller's
countercffer. _ :

8. The counteroffer accepted by Buyer constitutes
the purchase contractrby and between Buyer and Seller.

: 9, The purchase contract contalns an express condition
precedent that Buyer obtain a VA lcocan in the amount of $122,000
at an interest rate not to exceed 12% for a term of 30 years

with Seller paying all VA charges. a

o - 10. The purchase contract provrdoe that -the escrow
shall close "as -so0n as p0551ble.“'

_ 11.: An escrow was esLabllshed and maintained by Buye
_and Seller at Callfornla Flrst Bank. :

: JL2. Acoordlng to the CBCrow. instructions, 2SCTOW was
-_to close on-or- before May 20, 1963. '

: l* - The escrow . 1nstructlons Further prov1ded that -
"elther party to the escrow could cancel the escrow if the con-
ditions. preceden& to the close of escrow had not been met. by
May 70 1983 h

- 14, Concurrently with the execution of the purchasc
contract Buyer. delivered to respondent Miller a check ln the
amount of $1, 000 ' :

15. - The check was dep081ted in respondent corpordtlon s
trust account.

. .16. The funds were not paid. from this account to the
escrow. ' ‘

_ -;17, As of May 20, 1983, the VA financing required
- under the terms of the purchase contract had not been obtained.

18. On June 10, 1983, the VA financing required under
the terms of the purchase - -contract still had not been obtained,
and Buyer notified the escrow that the escrow was terminated
and demanded that reapondent Miller return to Buyer the. $l 000
depoelt :

19. On June 10, 1983, %eller, through their representatlve
Zenovic Realty, demanded that the $1,000 deposit be paid to %eller

20, Respondent Mlller Lhon coneultod with his local
attornev to determlne what cCOUrse of action was required.

. 21. "His attorney adv1eed res pondent Miller to return
the $1,000 deposit to Buyer




22, Respondent Miller paid to Buyer, out of respondent
corporation’s trust account. the $1,000 deposit. This payment
Was‘maderwithout Seller's guthorization. '

23. Until Buyer's instruction to cancel the escrow,
' respondent Miller's acts were done for and in expectation of

compcnsatlon for performing acts .for which a real estate broker:
license is reguired.

VII

: Respomdent Miller has been in the real estate
'profe551on for approximately 18 years. Most of this time
has been as .a licensed broker. . He has kept current in his
.continuing education requ1lcments Rebpondont Miller: concedes
that he did not personally review the various Business and -
Professions Code soections pertaining to the issue herein or
~relevant rules of the Commissioner. Zenovic Realty did advise
lgspondent Mlller to place the $1,000 deposit into escrow.

'VIII

, At the time of the ‘transaction, &egtlon 10145 requ:red'
-"1nstructlon from the principal or pllnc1pals in the trans-

“action" before a real estate licensee who accepted funds from

. others-in connection with a transaction could disburse said
funds. Rule 2785(a) (10), Title 16, California Administrative

‘Code, further provides that a llcensoe, when acting as an agent
or subaqent of the se€ller, is prohlbltod from refundjng a

pulchabe money -deposit w1thout the "express permission of the
seller T ' '

X

: Sectlon 10145 was amended effective Janudry l 1985
and now reads, ‘in pertinent part, as follows:

"All fUnds deposited by the broker in a trust fund

- account shall be maintained there until dispensed
by the broker in accordance with instructions
from the person entitled to the funds,™

X .

Respondent Miller urges that newly amended Section
10145 be applied retroactively and that, since Buyer is the
person entitled to the $1,000, Buyer is currertly authorized
to irnstruct its broker to return the funds. Respondent Miller
Tfurther urges - that Rule 2785 in its present form exceeds the
aufhorlty of the Commissioner because it limits the disburse-
ment of ‘trust funds to the discretion of the seller.

-
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XI

- Statutes are presumed to operate prospectively (Civil
Code, section 3). There is nothing either in the amended legis-
lation or the analysis appended thereto reflecting a legislative
desire that the amendments to Section 10145 be applied retro-
_spectively. Even assuming that the effect of the amendments
favored respondent Miller's interprectation, the issue of whether
Buyer could have wnilaterally terminated the escrow on June 10,
1983 upon his own determination that the condition precedent
could not be Satlﬁfled without Seller's agreement or acquiescence” .
is questlonable._ ' - S

XII

o The Department's Code of Ethics (10 California
Administrative Code 2785 (a) (10), (11)) provides that when a
licensee acts as a subagent of Lhc seller, he/she cannot refund
any part of the deposit -to the buyer without the seller's per-
-mission after the seller has accepted the offer: {(see also
Miller & Starrx errrnt Law of California Real Estate, Part 1, o
.-Book 1, October L9585 Supplement page 82, paragraph 2.4 rofercnce"

to pago 177 footmote 3). ' : '

" XIIX

: In accordance w1th the purchase contract, Buyer
delivered to respondent Miller a personal check in the amount
of 51,000 payable to respondent corporation to be held uncashed
until acceptance of the offer. The counteroffer of Seller
incorporated this- condition and was: accepted by Buyer. By
June 10, 1983, Seller's obllgatlon of full performance had
. been satlsified while Buyer's obligation remained conditional.

O OXIV

Respondaent Miller, by accepting the deposit check of
$1,000, was acting as a subagent of Seller. The gvidence estab-
lished. that respondernit Milier, by- returnlng the $1,000 to-Buyer
without first obtaining Seller's permission, did not comply with
the terms of Section 10145 as then written and Rule: 2785(a) (10} .
Whe had actual title to the $1,000 is immaterial. Nor is it
‘material that the pulchase contract contained no liguidated dmmwes

. clause.

XV

‘The ev1d9nce failed to establish fraud or dlshonesty
upon respondent Miller's part. . The evidence did establish that
respondent Miller acted out of a'good faith belief that his
fiduciary duty to his client required that he disburse the
‘funds as found hereinabove. Respondent Miller so acted only
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. after consulting with an attorney aund receiving such advice.
‘Neither respondenits have had any known disciplinary action.

VXVII
, Oft1c1a1 Notlce of the Lawson and Bennett dDCLSlonS;
-Cageb H-637 FRESNO and H-1122 SD respectively, is taken.
| XVITI |
The evidence failed to ostabllsh that tespondont
_Mlchr 's aforedescribed conduct was a- doparture from the
standard of pract1co of rcal estate btokers in the State of
-CallEornla.

. DETERMINATION OF ISSUES

I

o A Vlolatlon of Section 10143 and Rule 2785(a)(10),‘
Title 10, Califoernie Admlnlstlatlve Code was ostablished.
Cause for dlaClpﬁlnaly adtion exists under 3Zection 10177(d;:

[y

I

Negllgcnce was not Lstabllshed Cause for . d1301p11nary

ctlon'does not @xlst under Sectlon 10177(g
ITT

- The - mlﬁlgatlng factors found in Flndlng XV and the
.dlSpOSltlon of the cases offlclally notlced in Finding XVII
have been c0n51dered *

- ORDER

: The 11CLnse and license llghtq of reqpondent Mlller'
Agnd resp@ndent corporation are sugbpended for fifteen (15) days
- provided that execution of qaldﬁﬁﬁﬁﬁﬁﬁﬁfbns are hereby gstaved
ﬁ'upon the follow1nq conditiong: -

A.. No subsequent final determination be made,
- after hearing or upon stipulation, that
cause for disciplinary action occurred
"within one (1) year from the effective

date of this decision. -

*In Lawson, the license was suspended for 15 days with
15 days stayed. TIn Bennett, the licenses were suspended for 60
with 15 days stayed and 30 days with all 30 days stayed.

all
days




B. Should such determinalion be made, the Real
Estate Commissloner may, in his discretion,
vacate thieg stay and veimpose the stayed
portion of this Order.

C., Should no such determination be made, the-
" stay shall become permanent. o

D, _If an accusation is, fllcd against respondents,
-+ "within one (1) year from the effective date
of this decision, the Commissioner shall have
- comtinuing jurisdiction over this matter until
said accusation ig final, amd period of this
stay shall be extended until said accusation

is final.

DATED : QM«/Q 174 (?&(
STEWART 7. JUDSON

Admlnlstlatlve Law Ju

SAJ:1hj
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8TATE OF CALIFORNIA
§TD. 113 IREV. 8.72)

" osr .

MARJORIE P, MERSEL Counsel
: Departinent of Real Estate = .
107 South Broadway, Room 8107
Los Angeles, Callfornla 90012

[ (213) 620~ 4790

'DEPARTMENT OF REAL ESTATE
STATE OF CALIFORNIA-
* k k Kk

In the Matter of ‘the Accusation of NO. H-1309 8D
REAL PROPERTY INVESTMENTS, INC.
a corporation, and PATRICK H.
MILLER, individually and as

"designated officer of Real
Property Investments, Inc.,

ACCUSA TION

-..._.......___.-—.--v—-—--

Respondents.

The. complalnant Carl Lew1s, a Deputy Real Estate
Commissioner of the State of California, for cause of accusatlon'
agalnst REAL PROPERTY INVESTMENTS, INC., a corporatlon, and 7
PATRICK H. MILLER, 1nd1v1dually and as de51gnated offlcer of Real
Property Investments, Inc., alleges as follows.

_ .

The complalnant Carl Lewis, a Deputy. Real Estate

Comm1s510ner of the State of California, makes this accusatlon

in his official capacity.




B | S
‘2] REAL PROPERTY - INVESTMENTS, INC., a corporatlon -
3 (herelnafter referred to as respondent CORPORATION), 1s

41 presently: llcensed and/or has llcense rlghts under the Real Estate"

5 Law (Part 1 of=D1v151on.4 of the Bu31ness and Profe581onS-Code).

ol - V'R - VVC‘.- o £117. _ .

7._{:: ‘_“ _ Ht all tlmes hereln mentloned, respondent CORPORATION
8| was and now is. llcensed by the Department of Real Estate of the
__9 State of Callfornla as'a real estate broker corporatlon.

Ril L | -RATRICR H. MiLLER {herelnafter referred to as 3

'.12 .respondent MILLER) 1s presnetly llcensed and/or has 1lcense

:_;13 rlghts under the Real Estate Law (Part 1 of DlVlSlOn 4 of the’
:14 Bus1ness and Profe351ons Code)

R . Y

16 o At ali times:herein mentroned,_respondent MILLER

17| was and now is licensed by the Department of Real Estate of

18| the State of California as the_deaignated licensed officer_of‘
.19 respondent CORPORATION. | | o
ool - e VI |
21 At all tines herein mentioned, Ralph T. and Martha
22| Dennison and William and Clara Rrauea (hereinafter referred to aa
23 Sellers) were the sellers of a certain real property located.at
24| 1369 Friends Way, Fallbrook, California (hereinafter referred to
o5 as. the Property). |
26

27

COURT FAPER
BYATE OF CALIFORNIA
5rp. 113 (REV. B-72) . _2..
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oap

‘the dep051t check to Buyers without Sellers' authorlzatlon and

on or-ahout Septenberjd, 1952,72enovic Realtyy'obtained

a listing agreement‘onthe Property.' 7 o -
o | VIII ., |

On or about March 27, 1983, respondent MILLER procured
an offer on the Property from Abbas and Aida Demetrlas (herelnafter-';
referred to as the Buyers) On or about March 28 1983 the o
Sellers made a counter offer that the Buyers accepted

| | IX _ |

- On or about June 10 1983 Buyers told respondent
MILLER that Buyers wanted to cancel the transactlon and have- thelr
check-returned. ' |

On or about June'10 1983 Sellers told respondent MILLER
not to return the check and that they wanted Buyers dep051t..-‘f
| XTI S

- On or about June'10, 1983 ‘respondent MILLER returned

desplte Sellers? demand. -
XIT1 .

All acts of respondent MILLER herein mentloned were
done for or in expectation of a compensation for performlng acts.
for which a real estate license is reguired.

XIII

VRespondent MILLER did not have written or other author-

ization from Seliers-to return said_or-dispOSe.of said money in any

manner other than that requir:.!, authorized or permitted by

-3~
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BTATE OF CALIFORNIA
STD. 113 (REV. 8.72)

ORP

Said conduct constltutes a basls for d;sc;pllne of-respondent's'red

‘Section 10177(g).

‘strative Code andeSection 10145'of‘the Caiifornia Businees and

Profesgssions Code.

Section'2735(a)(10) of Title 10 Callfornla Admlnlstratlve Code
and Sectlon 10145 of the Callfornla Business and Profe551ons Code.
The fallure‘of respondent to handle sald $1,000 depOslt in
accotdahce withrsectidn 2785(a) (10) and,Section.10145 constitutes-
a basis for'discipiiHEiof respbndentle'realuestate license under
Section dO???(dj ofithe California'BdSiness‘and ProfeseiOnstode.

. . v , _ .

Respondent MILLER negllgently returned said. dep051t

money to the Buyer w1thout authorlzatlon from the Sellers.
estate license under California Business and ProfesSions:Code

- XV
Respondent's conduct herelnabove alleged subjects hlS.
real estate license to suspen51on or revocatlon under the fOllOWlnc
provisions of - the Bu51ness and Profe581ons Code:
1. Section 10177(9) for negligence; and/or
2. Section 10177(d) for willfully disregarding or

vidlating Redulation"2785(a)(10) of_Title 10, California Admini-

WHEREFORE,’complainant prays'that a heering be conducted
on the allegations_of this Aecusation and, that upon prooftthereof,
a decision be rendered imposing disciplinary action againSt all
licenses and license rights of respondents REAL PROPERTY INVESTMENU

INC., a corporation and PATRICK H. MILLER, individually and as
o - ;

|

'IS'
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L designated of ficer of Real Property Investments, Inc. and for such
2 other and fur ther felieﬁ as may be proper gndéf other applicable-
3 - T .

iprovisions-ofrléw_ . "
: 4ﬂDated at San Diego, California

5 this 20t Aay_qf Septémberl 1984,

7 CARIL, LEWIS -
Deputy Real Estate Commissioner

8
9
10
11
12
13
14
15
16|
17
18
19
20|
21|
22
23

24| cc: Real Property Investments, Inc.
Patrick H. Miller
25 : Sacto
JCG
26 :

27
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TATE OF SALIFOANIA , - 5"-"‘
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